PENNSYLVMIA. 
STATE LAWS. 



COMMISSIOI^IERS ON UWIF0E14 



REPORT . 




OJnrnfU Slam Btl^nal ICibtary 



REPORT J 



OP THE 




COMMISSIONERS 



UNIFORM STATE LAWS 



TO THE 



GOVERNOR OF PENNSYLVANIA. 



;WII,IJAM H, STAAKE, 

Chairman. 

WALTER GEORGE SMITH, 
C. LtaRUE munson, 

Commissioners. 



HAEEISBURG, PA.: 

HARRISBURG PUBLISHliSTG CO., STATE PRINTER. 




Cornell University 
Library 



The original of this book is in 
the Cornell University Library. 

There are no known copyright restrictions in 
the United States on the use of the text. 



http://www.archive.org/cletails/cu31924084220478 



REPORT 



OP THE 



COMMISSIONFRS 



ON 



UNIFORM STATE LAWS 



TO THE 



GOVERNOR OF PENNSYLVANIA. 



• WILLIAM H. STAAKE, 

Chairman. 

WALTER GEORGE SMITH, 
C. LaRUE MUNSON, 

Commissioners. 



HARRISRURG, PA.: 

HARBISBURG PUBLISHING K>., STATU PRINTER. 

1907. 



REPORT. 



To His Excellency, the Honorable yainuel W. I'enn.vpacker, Gover- 
nor of the Commouwealtli of I'ennsylvania: 

The undersigned, the Commissioners appointed by your Excel- 
lency, under the provisions of the Act of the (iencral Assembly of 
the Commonwealth of TennsUvania, approved the :>lst day of March, 
1905, which act was, in a nu asiirc, supplement;! 1 to a prior act of the 
23d day of May, I'JOl, would respectfully report: 

Two of the Commissioners attended the Fifteenth Annual (Con- 
ference of the Commissioners on Uniform State Laws, held at Xar- 
ragansett Tier, Ehode Island, August 18, 1<), 21 and 2:!, 191)5. The 
National Conference of Commissioners on Cniform StaJ;e Laws is 
made up of Commissioners created by the different states, meeting 
in conference and organizing themselves into a national body for 
the better accomplishment of the work for which its members were 
appointed by the states. The Commissioners, i:sually three from 
each state, are api)ointed under the laws of the respective states 
creating them, usually for five years, with authority to confer with 
Commissioners of other states and recommend forms of bills or 
measures to bring about uniformity of laws in the execution and 
proof of deeds and wills, in the laws of bills and 'lotes, marriage and 
divorce, and other subjects where such uniformitv seems practicable 
and desirable. The officers of the National Conference consist of 
' a President, Vice-President, Secretary, Treasurer and Assistant Sec- 
retary, elected annually. The time of this conference was largely 
taken up in the consideration of the rniform Sales Act and of the 
Uniform Warehouse Eeceipts Act, hereinafter referred to in this 
report. 

A constitution and by-laws were adopted to supersede the rules 
of the conference heretofore in forc>'. The conference heartily ap- 
proved the action of the State of Pennsylvania, and of its (iovernor, 
the Hon. Samuel W. Pennyj acke,-, in ( ailing a convention of represen- 
tatives from the several states to meet in Washington, 1). ('.. for 
the promotion of T'niform State Laws upon the subject (jf Divorce. 
As the work of this conference would be limited to the single subject 
of Divorce, much good to the general cause of uniformity of legisla- 
tion was anticipated from an enlightened public opinion aroused by 
such a convention at the seat of go\-eii!ment. 

Commissioners were present at this confc'ence from twenty 
'states, and this conference, as well as the Sixlec uth Conference was 
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attended by members of the Ameri(;an Bar Asbociatiou, who were 
not Commissioners, but who were interested in the subjects debated 
by the conference. 

Report^ were received from the Committee on Commercial Law, 
reporting the Sales Act and the Warehouse Receipt Act. 

The President of the Conference, in his annual addresS', called es- 
pecial attention to the necessity of a uniform law upon the subjects 
of Marriage and Divorce, and commented upon the action of the 
Inter-Church Conference, at its meeting in ^Vashington, 1). C, on 
January 25 and 26, 1905, which Church Conference issued a second 
address and appeal to the Christian I'ublic on these subjects. He 
also referred to the draft of an act prepared by William H. Baldwin, 
of Washington, U. C, a member of the Board of Managers of the 
Associated Charities, on the subject of Desertion and Non-Support 
of a man's family being made a criminal offence, and providing for 
the extradition of offenders against six'h a law. 

The President also presented an admirable digest of the decisions 
on the Negotiable Instruments Law in the different states of the 
Union, and commented on the Torrens System of Registration of 
Land Titles, recommending that the committee of the conference be 
authorized to cause a uniform law for such a system to be drafted. 

The Committee on Purity of Articles of Commerce presented a 
report, but in view 'of the pending legislation in the National Legis- 
lature, they recommended that action by the conference should be 
delayed until its convention in the year 1906. 

The Committee on a Uniform Corporation Law presented a re- 
jiort and recommended that the committee be continued as a stand- 
ing committee of the conference, and that it be requested to continue 
the study of the subject, and report further upon it, from time to 
time, as they might be able to arrive at conclusions which would 
seem to them to make such report desirable. 

Appended to the Annual Report of the conference were the forms 
of bills heretofore recommended by the conference, with the excep- 
tion of the Negotiable Instruments Act, which was contained in the 
conference report for 1900, and of the drafts of the Sales Act and 
the Warehouse Receipts Act, which had been printed and dis- 
tributed in separate pamphlets, as revi.sed at the 1905 meeting. 
These acts, as endorsed and recommended, are hereinafter referred 
to. 



The Commissioners appointed by your Excellency further report 
as follows: 

That two of the Commissioners attended the Sixteenth Conference • 
of Commissioners on Uniform State Laws, held at »St. Paul, Muiuc- 



sota, August 22, 24 and 25, 1906. Sixteen conferences have so far 
been held; the first, at Saratoga for three days, beginning August 
24, 1892, and the sixteenth at St. Paul, Minnesota, on Augusit 22, 24 
and 25, 1906. 

The time of the Sixteenth Conference was, largely taken up in the 
further consideration of the Unifoini Sales Aic drafted by Prof. 
Samuel Williston, of the Harvard Law School, and the Uniform 
Warehouse Receipts Act, drafted by Prof. AX'illiston and Barry 
Mohun, Esq., author of a well-known work on this subject. They 
were adopted, and it was voted to recommend them for passage by 
the legislatures of the several states. Copies of these acts are here- 
unto appended, marked respectively Exhibits "A" and "B." 

Prof. Williston was further employed to draft an act to make 
uniform the Law of Certificates of Stocks. The Committee on Com- 
mercial Law submitted drafts of a Bills of Lading Act and of a 
Partnership Act, the latter the work of Prof. James Barr Ames, 
the Dean of the Law School of Harvard I'niversity. These two 
acts, copies of which are also hereunto appended, marked Exhibits 
"C" and "D," were printed and distributed among the Commission- 
ers, in order to obtain expert comment and criticism and to facilitate 
the perfecting of these measures before their final adoption by the 
conference. 

At this Sixteenth Conference, the constitution and by-laws adopted 
at the meeting of the Fifteenth Conference at Narragansett Pier, 
in the State of Rhode Island, in 1905, were amended by adding to the 
list of standing committees, a Committee on Banks and Banking, 
and by providing that all of the officers of the conference, except 
the Assistant Secretary should be chosen from the Commission(>rs 
authorized to participate in the conference. 

The following states, territories and districts have appointed 
Commissioners to the conference: 

Arkansas, Alabama, Arizona, California, Colorado, Connecticut, 
District of Columbia, Florida, Georgia, Illinois, Indiana, Iowa, Kan- 
sas, Louisiana, Maine, Maryland, Massachusetts, Michigan, Minne- 
sota, Mississippi, Montana, Nebraska, New Hampshire, New Jersey, 
New York, North Carolina, North Dakota, Ohio, Oklahoma, Pennsyl- 
vania, Rhode Island, South Carolina, South Dakota, Vermont, Vir- 
ginia, Washington and Wisconsin. 

At the Sixteenth Annual Conference, there were Commissioners 
present from the following states, territories and districts: 

Alabama, Arizona, California, Connecticut, District of Columbia, 
Florida, Georgia, Illinois, Indiana, Kansas, Louisiana, Maine, Massa- 
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chusetts, Minnesota, Nebraska, New York, North Carolina, Ohio, 
Oklahoma, Pennsylvania, Ehode Island, South (^uolina and Wiscon- 
sin. 

Reference was made by the I'resident of the Conference, the Hon. 
Amasa M. Eaton, of Rhode Island, to the proceedings of the National 
Congress on TTniform Divorce Laws which met at "Washington, in the 
District of Columbia, February 19 to 22, 1906, and which more re- 
cently met in Philadelphia, in this Commonwealth, on the 13th and 
14th days of November, 1I;06, at which last meeting a Uniform Di- 
vorce Law was adopted and recommended to the various states for 
enactment. A report of the proceedings of this Congress has been 
made to your Excellency by the Commissioners for the Codification 
of the Divorce Laws of Pennsylvania, who, with your Excellency, 
were made the delegates to the Congress. 

At the Sixteenth Conference of the Commissioners, the Hon. 
Amasa M. Eaton, of Rhode Island, was elected President; John C. 
Richburg, of Illinois, Vice-President ; Talcott H. Russell, of Connec- 
ticut, Treasurer; aiid Charles Thaddeus Terry, of New York, Secre- 
tary. These officers, together with William H. Staake, of Pennsyl- 
vania, Francis B. James, of Cincinnati, Ohio, and Peter W. Meldrim, 
of Savannah, (leorgia, constitute the Executive Committee of the 
Conference, of which Judge Staake, of Pennsylvania, is the chair- 
man. 

At the same conference, reports were received from the Commit- 
tees on Commercial Law, Francis B. James, of Ohio, Chairman; Mar- 
riage and Divorce, Walter George Smith, of Pennsylvania, Chair- 
man; Insurance, Charles F. Libby, of Maine, Chairnaan; Purity of 
Articles of Commerce, William H. Siaake, of Pennsylvania, Chair- 
man; and the Torrens System of Regislration of Titles to Land, John 
C. Richburg, of Illinois, Chairman. Cojiies of these reports will ap- 
pear in the printed proceedings of the conference, to which reference 
is made. No action in the way of an endorsement and recommenda- 
tion of a particular statute, affecting any of these subjects, was 
taken by the Commissioners. 

■ The Committee on the Torrens System of Registration of Title to 
Land, referred in approving terms to the work of the Pennsylvania 
Bar Association on this subject, and quoted verv freely from the re- 
ports made to that Association by Charles Wetherill, Esq., of the 
bar of Philadelphia, the chairman of the committee on that sub- 
ject in the Pennsylvania Bar Association. 

Reference was also made to the action of the National Conference 
of Insurance Commissioners, Attorneys-General and others, which 
met in Chicago, and subsequently, in St. Paul, ^linnesota, but no 
definitive action was taken by the conterencc. 

A special committee on ^'ital and Penal Statutes, of which Francis 



L. Siddons, Esq., of the Washington, 1). C. Bar, was constituted the 
chairman, was appointed. 

By the provisions of the Act of 1905, nialcing an appropriation of 
two thousand dollars to the Commissioners for the two fiscal years 
beginning June 1st, one thousand nine hundred and five, the said 
Commissioners are authorized to pay out of this appropriation as 
part of their expenses, any sum that may be necessary in their judg- 
ment to meet a proportion of the expenses incurred by the National 
Conference of Commissioners on Uniform State Laws for the Pro- 
motion of Uniformity of Legislation in the I'nited States, of which 
they are members, in connection with any meeting at which they, 
or any of them, are in attendance. 

In pursuance of this provision the sum of five hundred dollars in 
two installments, has been paid to the Treasurer of the National 
Conference. 

On the recommendation of the Executive Coiumittee of the con- 
ference, the legislatures of the several states, and their Commission- 
ers were urged to secure the passage of bills heretofore recom- 
mended by the National Conference, which have not been passed, 
and also to secure from their respective states a reasonable appro- 
priation for the payment of a portion of the expenses of the Na- 
tional Conference. 

Your Commissioners would most respectfully ask your Excellency 
to recommend to the members of the Legislature of the Common- 
wealth of Pennsylvania, the adoption, at its approaching session, 
of the act to make uniform the Law of Warehouse Receipts, and 
. the act to make uniform the Law of Sales. 

The Negotiable Instruments Law, framed and recommended for 
adoption by this conference and heretofore made a part of the law 
of this Commonwealth, has now been adopted by the state legisla- 
tures in twenty-eight states, one territory, and by the Congress of 
the United States for the District of Columbia. 

In the judgment of the National Conference, it can probably ac- 
complish more towards securing uniformity of legislation among the 
states of the Union by taking up one subject after another connected 
with the commercial interests of ih'' country, such as Negotiable 
Instruments, Sales, Warehouse Receipts, Bills of Lading, Certifi- 
cates of Stock, Partnership, etc., concerning which there is an 
acknowledged necessity for uniformity in legislation throughout 
the country, and preparing a uniform law on each topic with the aid 
of experts. A partial codification following the adoption of such 
uniform laws by the various state legislatures is especially needed 
in this country, where there are more than fifty courts of last resort, 
independent of each other and with no other means than this of 
bringing about a reconciliation of their ditfering opinions. It is to 



8 

be hoped that in the decision of cases arising under our uniform 
laws, these courts will strive to follow the decisions of the same 
questions in other states that have adopted the same laws, rather 
than to follow their own previous decisions, which it is manifest 
the imiform laws were intended to supersede by the adoption of 
a principle of the law that all the state courts should follow. In 
this way, these courts can do their share in our work of harmonizing 
and making uniform the law on such subjects throughout the coun- 
try. (From the admirable presentation of this subject by President 
Eaton, of the National Conference.) 

At the time of the meeting of the conference, the rules find regula- 
tions for the enforcement of the National Pure Food Law, approved 
June 30, 1906, had not yet been announced. This law, which will be 
in force and effect from and after the first day of January, 1907, was 
favorably commented upon by the Picsident of the Conference in 
his Annual Address, and will be the subject of a special report to 
the conference at its next Annual Session. A copy of this act is 
hereunto appended marked Exhibit "E." 

Your Commissioners trust that your Excellency may see fit to 
recommend to the Legislature of the Commonwealth, a renewal of 
the appropriation made in 1905 for the payment of the actual outlay 
of the Commissioners appointed to represent the Commonwealth, 
and towards the payment of the expenses of the National Confer- 
ence of Commissioners. 

All of which is respectfully submitted, 

WILLIAM H. STAAKE, 

Chairman. , 
WALTER GEORGE SMITH, 
C. LA RITE MUNSON, 

Commissioners. 

Philadelphia. December 20. 190G. 



EXHIBIT "A." 

DRAFT OF AN ACT TO MAKE UNIFORM THE 
LAW RELATING TO THE SALE OF GOODS. 



PART I. 

FORMATION OP THK CONTRACT. 

Section 1.— [CONTRACTS TO SELL AND SALES.] (1.) A con- 
tract to sell goods is a contract whereby the seller agrees to trans- 
fer the property in goods to the buyer for a consideration called the 
price. 

(2.) A sale of goods is an agreement whereby the seller transfers 
the property in goods to the buyer for a consideration called the 
price. 

(3.) A contract to sell or a sale may be absolute or conditional. 

(4.) There may be a contract to sell or a sale between one part 
owner and another. 

The most fundamental distinction in the law of sales is between a contract 
to sell in the future and a present sale. This distinction is defined in this 
section and is observed througrhout the draft. The phrase "Contract of Sale" 
used in the English Act has been discarded. 

Section 2.— [CAPACITY— LLIBILITY FOR NECESSARIES.] 
Capacity to buy and sell is regulated by the general law concerning 
capacity to contract, and to transfer and acquire property. 

Where necessaries are sold and delivered to an infant, or to a 
person who by reason of mental incapacity or drunkenness is incom- 
petent to contract, he must pay a reasonable price therefor. 

Necessaries in this section mean goods suitable to the condition 
in life of such infant or other person, and to his actual requirements 
at the time of delivery. 

This section states the prevailing, though not wholly uniform, doctrine of 
the existing law. Meehem on Sales, § 122, «t stq. The section follows vohatim 
Section 2 of the English Act except that the words "the sale and" which precede 
the last word in the section are omitted as introducing a possible ambiguity. 



FORMALITIES OF THE CONTRACT. 

Section .3.— [FORM OF CONTRACT OR SALE.] ' Subject to the 
provisions of this act and of any statute in that behalf, a contract 
to sell or a sale may be made in writing (either with or without seal), 
or by word of mouth, or partly in writing and partly by word of 
mouth, or maybe inferred from the conduct of the parties. 

This follows the first part of Section 3 of the English Act. That Act contains 
the following 'proviso which was omitted as unnecessary: 

"Provided that nothing in this section shall altect the law relating to cor- 
porations." 



10 

Section 4.— [STATUTE OF FRAUDS.] (1.) A contract to sell 
or a sale of any goods or choses in action of the value of five hundred 
dollars or upwards shall not be enforceable by action unless the 
buyer shall accept part of the goods or choses in action so contracted 
to be sold or sold, and actually receive the same, or give something 
in earnest to bind the contract, or in part payment, or unless some 
note or memorandum in writing of the contract or sale be signed 
by the party to be charged or his agent in that behalf. 

(2.) The provisions of this section apply to every such contract 
or sale, notwithstanding that the goods may be intended to be de- 
livered at some future time, or may not at the time of such contract 
or sale be actually made, procured, or provided, or fit or ready for de- 
livery, or some act may be requisite for the making or completing 
thereof, or rendering the same fit for delivery; but if the goods are 
to be manufactured by the seller especially for the buyer and are 
not suitable for sale to others in the ordinary course of the seller's 
business, the provisions of this section shall not apply. 
,(3.) There is an acceptance of goods within the meaning of this 
section when the buyer, either before or after delivery of the goods, 
expresses by words or conduct his assent to becoming the owner of 
those specific goods. 

Su'b-section (1) of this section follows Section 4 (1) of the English Act with 
the exceptions stated below. 

The words of the section of the English Act are somewhat altered from those 
of the seventeenth section of the Statute of Frauds, but the changes are such 
as to express more accurately the construction previously given by Lord Ten- 
terden's Act and by the courts to the Statute of Frauds. See Chalmers (5th 
ed.) 16. 

In the United States a provision corresponding to the seventeenth section of 
the Statute of Frauds exists in all the states but Alabama, Arizona, Delaware, 
Illinois, Kentucky, Louisiana, New Mexico, North Carolina, Ohio, Pennsyl- 
vania, Rhode Island, Tennessee, Texas, Virginia, and West Virginia. 

In the remaining states the language of the statutes is by no means uniform, 
but the construction given by the courts is generally the same as that which 
has been given to the English Statute of Frauds, and which is now expressed 
in the Sale of Goods Act. There are some exceptions, however, to this. In 
the United ^States it is generally held that promissory notes, shares of stock, 
and other choses in action "which are subjects of common sale and barter and 
which have a visible and palpable form," are within the statute. This result 
is due m some cases to the express inclusion within state statutes of choses in 
action, but even where the statutes are similar to the English Statute of Frauds, 
a broader effect as been given to them. Under the definition of goods in Part 
VI It is clear that np choses in action would be included (Chalmers, 120), unless 
choses in action were expressly mentioned. The words "or choses in action" 
- have therefore been inserted in the present draft. Simliar words or the broad 
term personal property" are found in the Statutes of Frauds now in force in 
about twenty of the states. Mcchem on Sales, § 287. 

The limit of price or value varies considerably in this country, fifty dollars 
IS the commonest limit, but as many important states have no statute corres- 
'^"^"1? \° *^'® section of the Statute of Frauds and as it is universally recog- 
?hf f Ji^ f ^^^* deal of fraud is caused by the statute, it seemed wise to raise 
^^f l^l^I price considerably. Thereby small sales which are usually oral will 
he in wHtl^l wm^K '^'^^ transactions which by prudent business usage should 
nonnd^ wwh hi Hf "^"T'"^'^-, "should be noticed that the Ehglish limit, ten 
w,,, fiv'.7»t „ +^ ^^^1 translated into fifty dollars in many American statutes 
^ow. '*'^'"^ °^ ^ P""""^ ^^« "'"Ch greater than it is 

en«cfprt^'tl*» ^^li ,°*-/'i''"^^'=l"'"r ^^' '^ t'^'^^" f™™ the English Act which has 
enacted the rule laid down by Lee v. Griffin, 1 B. & S. 272: Though this rule is 
the most scientifically exact, and has been so recognized by writefs (e o Ben! 
deSd"ed"sincl'tel v'^Griffin^' 'n^""^ "V'«^ support .i!. this co^unt"y "ev':n "iA c^ses 
siction i^ ?nLndprt ;^ no^ -1 The qualification here added to the English sub- 
Howarth 91 ^.t o?k ^'^S'^J!'^^ .'*''' ""^ '^'"^ *°™" ^^ Shaw, C. J., in Mixer v. 
?heNew'York^ru1eis;tm^-S''^'?''' I'-' '" ^^^^^^ v. Binney, 115 Mass. 450. 
be draZ, ;? Pv^Ptl^ ffi different, and in other states the line may not always 
slw m l\.SX^ ,^ same point. The authorities are collected in Mechem, 
§^ 304-326, and the conclusion drawn in § .326 seems justified by the cases and j^l 



11 

tifles the form of this 'proposed draft:— "The Massachusetts rule seems likely 
to be received with favor wherever the courts are not debarred by earlier de- . 
clsions from adopting- it." 

Sub-section (3) differs from the corresponding- English provision, which en- 
acts the rule first laid down in KilDibie v. Gough, 38 U. T. n. s. 204, that any 
recognition of a pre-existing contract in regard to the goods is an acceptance, 
thougTi accomipanied by no assent, or indeed expressing dissent to the carrying 
out of the bargain. This rule has not been adopted anywhere in the United 
States, and the provision here suggested represents the American rule, as well 
as the early Englisli rule. See Mechem, § 357 et scg. 

SUBJECT MATTER OF CONTRACT. 

Section 5.— [EXISTING AND FUTUKE GOODS.] (1.) The f^^oods 
which form the subject of a conti-act to sell may be either existing 
goods, owned or possessed by the seller, or goods to be manufactured 
or acquired by the seller after the making of the contract to sell, in 
ibis act called "future goods." 

(2.) There may be a contract to sell goods, the acquisition of 
which by the seller depends upon a lontingency which may or may 
not happen. 

(3.) Uhere the parties purport to effect a present sale of future 
goods, the agreement operates as a contract to sell the goods. 

This section follows Section 5 of ithe English Act except that contract to sell 
is here as elsewhere substituted for "contract of sale" and "contract for the 
sale." Also in sub-section (3) "parties purport" is substituted for "seller pur- 
ports." As the intention of the buyer if. as important as that of the seller, the 
substituted expression is the more accurate. 

Section 6.— [UNDIVIDED SHARES.] (1.) There may be a con- 
tract to sell or a sale of an undivided share of goods. If the parties 
intend to effect a present sale, the buyer, by force of the agreement, 
becomes an owner in common with the owner or owners of the re- 
maining shares. 

(2.) In the case of fungible goods, there may be a sale of an undi- 
vided share of a specific mass, though the seller purports to sell 
and the buyer to buy a definite number, weight or measure of the 
goods in the mass, and through the numbei-, weight or measure of 
the goods in the mass is undetermined. By such a sale the buyer 
becomes owner in common of such a share of the mass as the num- 
ber, weight or measure bought bears to the number, weight or meas- 
ure of the mass. If the mass contains less than the number, weighl 
or measure bought, the buyer becomes the owner of the whole mass 
and the seller is bound to make good the deficiency from similar 
goods unless a contrary intent a])pears. 

These provisions are new, and 6 (2) at least probably does not express the 
English law. It expresses the doctrine of Kimberly Patehin, 19 N. Y. 330, 
which is supported by the weight of recent American authority, though there 
are adverse decisions. See Mechem, § 704, cl seq It is to be noticed that it is 
provided only that title may pass under the suggested circumstances. The pre- 
sumption would in most cases be that it did not pass because not intended to 
pass until separation. See Section 19.. 

Section 7.— [DESTEUOTION OF GOODS SOLD.] _ (1.) Where, 
the parties purport to sell specific goods, and the goods' without the 
knowledge of the seller have wholly perished at the time when the 
agreement is made, the agreement is void. 

(2.) Where the parties purport to sell specific goods, and the goods 
without the knowledge of the seller have perished in part or have 
wholly or in a material part so deteriorated in quality as to be sub- 
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stantially changed in character, the buyer may at his option treat 
the sale — 

(a.) As avoided, or 

(b.) As transferring the property in all of the existing goods or in 
so much thereof as have not deteriorated, and as binding the buyer 
to pav the full agreed price if the sale was indivisible or to pay the 
•agreed price for the goods in which the property passes if the sale 
was divisible. 

Sub-section (1) 'corresponds to Section 6 of the English Act. The English 
section does not seem to cover the contingency of deterioration or partial de- 
struction and sub-section (2) has been added for that purpose. The sS'Ction is 
believed to express the existing law. 

Section 8.— [DESTRUCTION OF GOODS CONTRACTED TO BE 
SOLD.] (1.) Where there is a contract to sell specific goods, and 
subsequently, but before the risk passes to the buyer, without any 
fault on the part of the seller or the buyer, the goods wholly perish, 
the contract is thereby avoided. 

(2.) Where there is a contract to sell specific goods, and subse- 
quently, but before the risk passes io the buyer, without any fault 
of the seller or the buyer, part of the goods perish or the whole or a 
material part of the goods so deteriorate in quality as to be sub- 
stantially changed in character, the bujer may at his option treat the 
contract — 

(a.) As avoided, or 

(b.) As binding the seller to transfer the property in all of the ex- 
isting goods or in so much thereof .is have not deteriorated, and as 
binding the buyer to pay the full agreed price if the contract was in- 
divisible, or to pay the agreed price for so much of the goods as the 
seller, by the buyer's option, is bound to transfer if the contract 
was divisible. 

Sub-section (t) corresponds to section 7 of the English Act. Sub-section (2) 
is added to cover the case of deterioration or partial destruction. The section 
is believed to express the existing law. 

THE PRICE. 

Section 9.— [DEFINITION AND ASCERTAINMENT OF 
PRICE.] (1.) The price may be fixed by the contract, or may be 
left to be fixed in such manner as may be agreed, or it may be de- 
termined by the course of dealing between the parties. 

(2.) The price may be made payable in any per.sonal" property. 

(3.) Where transferring or promising to transfer any interest in 
real estate constitutes the whole or part of the consideration for 
transferring or for promising to transfer the property in goods, this 
act shall not apply. 

(4.) Where the price is not determined in accordance with the 
foregoing provisions the buyer must i)ay a reasonable price. What 
is a reasonable price is a question of fact dependent on the circum- 
stances of each particular case. 

Sub-sections (1) and (4) are substantially the same as Section 8 of the Eng- 
lish Act. Sub-section (2) is changed from the English law which in Seetlon 1 
(1) requires a "money consideration." The common definition of sale also re- 
quirps the price to be in money. This definition is copied from the Roman Law. 
In that law different rules of law were applicable to contracts of sale and of 
barter. This is not true in our law. Even the Statute of Frauds where the 
word sale" is used has been held applicable to contracts of barter Browne, 
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Stat. Frauds, § 293. As the rules of law applicable to barter are the same as 
those applicable to sale, it seemed desirable to bring: cases of barter within the 
meaning of sale in this draft. On the other hand, different principles are often 
apphcable where a bargain concerns real estate and such cases are, there- 
fore, expressly excluded by sub-section (3). 

Section 10.— [SALE AT A VALUATION.] (1.) Where there is 
a contract to sell or a sale of goods at n price or on terms to be fixed 
by a third person, and such third person, without fault of the sel- 
ler or the buyer, can not or does not fix the price or terras, the con- 
tract or the sale is thereby avoided; but if the goods or any part 
thereof have been delivered to and appropriated by the buyer he 
must pay a reasonable price therefor. 

(2.) Where such third person is prevented from fixing the price 
or terms by fault of the seller or the buyer, the party not in fault 
may have such remedies against the party in fault as are allowed 
by Parts IV and V of this act. 

Slightly varied from Section 9 of the English Act. 

CONDITIONS AND WARRANTIES. 

Section 11.— [EFFECT OF CONDITIONS.] (1.) Where the ob- 
ligation of either party to a contract to sell or a sale is subject to 
any condition which is not performed, such party may refuse to pro- 
ceed with the contract or sale or he may waive performance of the 
(ondition. If the other party has promised that the condition 
should happen or be performed, such first-mentioned party may also 
treat the non-performance of the condition as a hi-each of warranty. 

(2.) Where the property in the goods has not passed, the buyer 
may treat the fulfillment by the seller of his obligation to furnish 
goods as described and as warranted expressly or by implication in 
the contract to sell as a condition of the obligation of the buyer to 
perform his promise to accept and pay for the goods. 

Section 11 of the English Act authorizes not only the waiver of a conditions 
but the election to treat any condition to be fulfilled by the seller as a breach of 
warranty. The use of condition as including promise or warranty does not seem 
happy. Chalmers (5'th ed.), p. 174, says, "In conveyancing a distinction was 
drawn between conditions and covenants, which in contracts has now become 
obliterated." It is very unfortunate if the distinction should become obliterated, 
for the legal ideas are distinct and should have distinct names. Doubtless the 
performance of promises in many cases operates as a condition, but all promises 
are not conditions, and still more emphatically all conditions are not promises. 

Section 12.— [DEFINITION OF EXPRESS WARRANTY.] Any 
aflfirmation of fact or any promise by the seller relating to the goods 
is an express warranty if the natural tendency of such affirmation 
or promise is to induce the buyer to purchase the goods, and if the 
buyer purchases the goods relying thereon. No affirmation of the 
value of the goods, nor any statement purporting to be a statement 
of the seller's opinion only shall be corstrued as a warranty. 

The English Act does not define when language amounts to warranty. There 
is considerable division of authority on the point. The section as drawn is sup- 
ported by Stroud v. Pierce, 6 Allen, 413, 416; Kenner v. Harding, 85 111., 264, 
268- Ormsby v. Budd, 72 la. 80; McClintock v. Enrick, 87 Ky. 160; Hawkins v. 
Pemberton, 51 N. T. 198; Fairbanks Co. v. Metzger, 118 N. T. 260; Hobart v. 
Young, 63 Vt. 363; Herron v. Debbrell, 87 Va. 289. 

Many authorities, however, require further that the seller shall have Intended 
to warrant. See Mechem, § 1224, e' neq But this is believed to be unsound for 
both theoretical and Vractieal reasons. On theory the fundamental basis foi 
liability on warranty is the justifiable reliance on the seller's assertions. 
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Whether the buyer was Justified in his reliance depends not on the intent of the 
seller, but on the natural tendency of his acts. As a practical matter, the 
section as drawn does not seem to set up an unreasonably hi&h stanctard of 
morality. The tendency of the cour'ts has been distinctly m the direction of 
greater strictness against seller's statements. See Mechem, page 1072, note 1. 

Section 13.— [IMrLIED ^VAKKANT1ES OP TITLE.] In a con- 
tract to sell or a sale, unless a contrary intention appears, there is— 

(1.) An implied warranty on the part of the seller that in the ease 
of a sale he has a right to sell the goods, and that in the case of a 
contract to sell he will have a right to sell the goods at the time 
when the property is to pass. 

(2.) An implied warranty that the buyi'r shall have and enjoy quiet 
possession of the goods as against any lawful claims existing at the 
time of the sale. 

(3.) An implied warranty that the goods shall be free at the time 
of the sale from any charge or encumbrance in favor of any third 
person, not declared or known to the buyer before or at the time 
when the contract or sale is made. 

(4.) This section shall not, however, be held to render liable a 
sheriff, auctioneer, mortgagee, or other person professing to sell 
by virtue of authority in fact or law goods in which a third person 
has a legal or equitable interest. 

This section is copied from the English Section 12, except (4) which is an 
addition. There are a few American decisions and more dicta that there is no 
warranty of title where the vendor is out of possession. But the weight of recent 
authority is against 'this distinction. See Mechem, § 1302. (4) represents the 
English as well as the American law, -and it seemed best to make an express 
provision. ^ 

Section 14.— [IMPLIED WARRANTY IN SALE BY DESCRIP- 
TION.] Where there is a contract to sell or a sale of goods by de- 
scription, there is an implied warranty that the goods shall corres- 
pond with the description and if the contract or sale- be by sample, 
as well as by description, it is not sufficient that the bulk of the 
goods corresponds with the sample if the goods do not also corres- 
pond with the description. 

This section is identical in meaning with Section 13 of the English Act and 
identical in language except for the use of the words "contract to sell" and 
"sale" instead of the English words "contract for the sale" and "sale;" and 
the substitution of the word "warranty" for "condition," which is used in the 
English Act as including both condition proper and promise. The meaning of 
the word "condition" is restricted in this draft to condition proper. As breach 
of warranty justifies rejection of the goods, and also an action for damages 
under this draft, the full meaning of the English provision is retained. 

Section 15.— [IMPLIED WARRANTIES OF QUALITY.] Sub- 
ject to the provisions of this act and of any statute in that behalf, 
there is no implied warranty or condition as to the quality or fitness 
for any particular purpose of goods supplied under a contract to 
sell or a sale, except as follows: 

(1.) Where the buyer, expressly or by implication, makes known 
to the seller the particular purpose for which the goods are required, ' 
and it appears that the buyer relies or. the sellei''s skill or judgment 
(whether he be the grower or manufacturer or not), there is an im- 
plied warranty that the goods shall be reasonab-ly fit for such pur- 
pose. 
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(2.) Where the goods atv bought by description from a seller who 
deals in goods of that deseription (whether he be the grower or 
manufacturer or not), there is an implied warranty that the goods 
shall be of merchantable quality. 

(3.) If the buyer has examined the goods, there is no implied war- 
ranty as regards defects which such examination ought to have re- 
vealed. 

(4.) In the case of a contract to sell or a sale of a specified article 
under its patent or other trade name, there is no implied warranty 
as to its fitness for any particular purpose. 

(5.) An implied warranty or condition as to quality or fitness for a 
particular purpose may be annexed by the usage of trade. 

(6.) An express warranty or condition does not negative a war- 
ranty or condition implied under this act unless inconsistent there- 
with. 

This section follows Section 14 of the English Act. As originally drafted Sub- 
section (1) was limited to the case where the seller was the grower or manu- 
facturer, in conformity with the probable weight of authority. See Mechem, 
|§ 1314-1318. The rule in New York is still more restricted, and does not hold 
even a grower or manufacturer liable if the defect was due to latent defects in 
the material purchased and there was no negligence. Hoe v. Sanborn, 21 N. 
Y. 552. See also California Code, § 1769. (See contra Randall v. Newson, 2 Q. 
B. T>. 102; Rodgers v. Niles, 11 Ohio St. 48, 56; Leopold v. Van Kirk, 27 Wis. 
152.) The tendency of recent decisions, however, has been strongly in the di- 
rection of extending the doctrines of implied warranty, and it was thought best 
in fixing the law in statutory form to follow exactly the English model. 

SALE BY SAMPLE. 

Section 16.— [IMPLIED WARRANTIES IX SALE BY SAMPLE.] 
In the case of a contract to sell or a sale by sample — 

(a.) There is an implied warranty that the bulk shall correspond 
with the sample in quality. 

(b.) There is an implied warranty that the buyer shall have a 
reasonable opportunity of comparini;- the bulk with the sample, ex- 
cept so far as otherwise provided in section 47 (3). 

(c.) If the seller is a dealer in goods of that kind, there is an im- 
plied warranty that the goods shall be free from any defect, ren- 
dering them unmerchantable, which would not be apparent on rea- 
sonable examination of the sample. 

This follows substantially Section 15 of the English Act. 



PART II. 



TRANSFER OF PROPERTY AS BETWEEN SELLER AND BUYER. 

Section 17.— [NO PROPERTY PASSES UNTIL GOODS ARE AS- 
CERTAINED.] Where there is a contract to sell unascertained 
goods no property in the goods is transferred to rhe buyer unless and 
until the goods are ascertained, but property in an undivided share 
of ascertained goods may be transferred as provided in section 6. 

This section follows Section 16 of the English Act except for the addition of 
the clause beginning "but," etc. See under section 6 for explanation of the 
difference between English and American law on the point referred to. 
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Section 18.— [PROPERTY IN SPECIFIC GOODS PASSES 
WHEN PARTIES SO INTEND.] (i.) Where there is a contract 
to sell specific or ascertained goods, the property in them is trans- 
ferred to the buyer at such time as the parties to the contract in- 
tend it to be transferred. 

(2.) For the purpose of ascertaining the intention of the parties, 
regard shall be had to the terms of the contract, the conduct of the 
parties, usages of trade, and the circumstances of the case. 

Follows Section 17 of the English Act. 



Section 19.— [RULES FOR ASCERTAINING INTENTION.] 
Unless a different intention appears, the following are rules for 
ascertaining the intention of the parties as to the time at which 
the property in the goods is to pass to the buyer : 

Rule 1. — Where there is an unconditional contract to sell specific 
goods, in a deliverable state, the property in the goods passes to 
the buyer when the contract is made, and it is immaterial whether 
the time of payment, or the time of delivery, or both, be postponed. 

Rule 2. — Where there is a contract to sell specific goods and the 
seller is bound to do something to the goods, for the purpose of 
iputtihg them into a deliverable state, the property does not pass 
until such thing be done. 

Rule 3. — (1.) When goods are delivered to the buyer "on sale or 
return," or on other terms indicating an intention to make a pre- 
sent sale, but to give the buyer an option to return the goods instead 
of paying the price, the property passes to the buyer on delivery, 
but he may revest the property in the seller by returning or tender- 
ing the goods within the time fixed in the Contract, or, if no time 
has been fixed, within a reasonable time. 

(2.) When goods are delivered to the buyer on approval of on trial 
or on satisfaction, or other similar terms, the property therein 
passes to the buyer — 

(a.) When he signifies his approval or acceptance to the seller or 
does any other act adopting the' transaction. 

(b.) If he does not signify his approval or acceptance to the seller, 
but retains the goods without giving notice of rejection, then, if a 
time has been fixed for the return of the goods, on the expiration 
of such time, and, if no time has been fixed, on the expiration of a 
reasonable time. What is a reasonable time is a question of fact. 

Rule 4. — (1.) Where there is a contract to sell unascertained or 
future goods by description, and goods of that description and in a 
deliverable state are unconditionally appropriated to the contract, 
either by the seller with the assent of the buyer, or by the buyer 
with the assent of the seller, the property in the goods thereupon 
passes to the buyer.* Such assent may be "expressed or implied, and 
may be given either before or after the appropriation is made. 

(2.) Where, in pursuance of a contract to sell, the seller delivers 
the goods to the buyer, or to a carrier or other bailee (whether 
named by the buyer or not) for the purpose of transmission to or 
holding for the buyer, he is presumed to have unconditionally appro- 
priated the goods to the contract, except in the cases provided for in 
the next rule and in section 20. This presumption is applicable 
although by the terms of the contract, the buyer is to pay the price 
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before receiving delivery of the goods, and the goods are marked 
with the words Collect on Delivery or their equivalents. 

Rule 5. — If a contract to sell requires the seller to deliver the 
goods to the buyer, or at a particular place, or to pay the freight 
or cost of transportation to the buyer, or to a particular place, the 
property does not pass until the goods have been delivered to the 
buyer or reached the place agreed upon. 

This section follows Section 18 of the English Act with some changes. The 
first rule is altered by omitting- from the end the words "and ttie buyer has 
notice thereof." The insertion of these words in the English Act changed the 
English law, which had never required notice (see Chalmers, p. '46), in order 
to make it conform to the Scotch law. There seems no good reason for post- 
poning the transfer of title to this extent. There is no American authority for it. 

The English Rule 3 w^hich is omitted is as follows: 

"Where there is a contract for the sale of specific goods in -a deliverable state, 
but the seller is bound to weigh, measure, test, or do some other act or thing 
with reference to the goods for the purpose of ascertaining the 'price, the prop- 
erty does not pass until such act or thing be done." 

This Tule, however, is based on decisions which followed a rule of the Roman 
Law. In the Roman Law the rule was based on a special reason that never 
existed in the Common Law. Blackburn on Sales, 175. Moreover, the rule was 
originally laid down iti the English law, as it is in the Civil Law, as an ab- 
solute rule not a rule of presumption to ascertain intention, as it has become 
in modern English law. As a rule of presumption it is artificial and has been 
discarded in New York and some other states. See Mechem, § 515, et seg. It 
was, therefore, deemed vrise to omit it. 

Rule 3 (1) is not in the English Act. In that Act. a "sale or return" Is in- 
cluded in the provision corresponding to Rule 3 (2) of this draft (Section 18, 
Rule 4 of English Act), thereby making the same presumption apply to such 
sales as to sales on trial. The distinction between a sale with a right to re- 
turn and a sale to take effect on approval has not been taken in the English 
decisions, though Chalmers notices it in his annotation. 9 Harv. Lu Rev. 110, 
n. 3. The distinction has been taken ip this country (Mechem, § 657 et leq , § 675 
et seg ), and it seems proper to indicate it in this draft. 

Rule 3 (2) is the same as Rule 4 of the English Act, except that the words 
"on trial or on satisfaction" are substituted for "on sale or return." 

In rule 4 (2) the last sentence is not in the English Act. It settles a disputed 
question in accordance with the weight of authority. See 4 Columbia L. Rev. 541. 
Mechem, §§ 733, 741. 

Rule 5 is not in the English Act, but it represents the existing law. 



Section 20.— [RESERVATION OF RIGHT OP POSSESSION OR 
PROPERTY WHEN GOODS ARE SHIPPED.] (1.) Where there 
is a contract to sell specific goods, or where goods are subsequently 
appropriated to the contract, the seller may, by the terms of the 
contract or appropriation, reserve the right of possession or prop- 
erty in the goods until certain conditions have been fulfilled. The 
right of possession or property may br thus reserved notwithstand- 
ing the delivery of the goods to the buyer, or to a carrier or other 
bailee for the purpose of transmission to the buyer. 

(2.) Where goods are shipped, and by the bill of lading the goods 
are deliverable to the seller or his agent, or to the order of the sel- 
ler or of his agent, the seller thereby reserves the property in the 
goods. But if, except for the form of the bill of lading, the property 
would have passed to the buyer on shipment of the goods, the sel- 
ler's property in the goods shall be deemed to be only for the pur- 
pose of securing performance by the buyer of his obligations under 
the contract. 

(.3.) Where goods are shipped, and by the bill e.f ladini the goods 
are deliverable to the order of the buyer or of his agent, but posses- 
sion of the bill of lading is retained by the seller or hi.'^ agent, the 
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SfcUer thereby reserves a right to the possession of the goods, as 
against the buyer. 

(4.) Where the seller of goods draws on the buyer for the price 
and transmits the bill of exchange and bill of lading together to the 
buyer to secure acceptance or payment of the bill of exchange, the 
buyer is bound to return the bill of lading if he does not honor the 
bill of exchange, and if he wrongfully retains the bill of lading he 
acquires no added right thereby. If, however the bill of lading 
provides that the goods are deliverable to the buyer or to the order 
of the buyer, or is endorsed in blank, or to the buyer by the con- 
signee named therein, one who purchases in good faith, for value, 
the bill of lading, or goods from the buyer will obtain the property in 
the goods, although the bill of exchange has not been honored, pro- 
vided that such purchaser has received delivery of the bill of lading 
indorsed by the' consignee named therein, or of the goods, without 
notice of the facts making the transfer wrongful. 

Sub-seotion (1) follows with some change of expression, Section 19 of the 
English Act except that for the somewhat loose phrase "right of disposal" is sub- 
stituted "possession or property." The phrase jm» dUpimeudi has gained some 
currency as the expression of the right of a seller who has definitely appropriated 
goods to a contract but who nevertheless takes a bill of lading to his own order. 
The truth is he has reserved the property as security. The situation is similar to 
that in a conditional sale. 

The first sentence of sub-section (2) is in the English Act, except that "prop, 
erty in the goods" is substituted for "right of disposal." The remainder of the 
sub-section is new. 

Sub-section (3) is not in the English Act, but is thought to be warranted by 
the existing law. 

Sub-section (4) substantially follows the English Act as far as the words "If, 
however." The proviso beginning "If, however," is not in the Bngfeh Act. 
It expresses, nevertheless, the English law, because of the last factors' act. 
Cahn V. Packet Co. (1899), 1 Q. B. 643. It undoubtedly is in accordance with 
mercantile understanding and convenience. The seller has trusted the buyer 
with the possession of the document of title and should bear the consequences. 
See Mechem, § 166. 

Section 21.— [SALE BY AUCTION.] In the case of a sale by 
auction— 

(1.) AYhere goods are put up for sale by auction in lots, each lot 
is the subject of a separate contract of sale. 

(2.) A sale by auction is complete when the auctioneer announces 
its completion by the fall of the hammer, or in other customary man- 
ner. Until such announcement is made any bidder may retract his 
bid; and the auctioneer may withdraw the goods from sale unless 
the auction has been announced to be without reserve. 

(3.) A right to bid may be reserved expressly by or on behalf of 
the seller. 

(4.) Where notice has not been given that a sale by auction is 
subject to a right to bid on behalf of the seller, it shall not be law- 
ful for "the seller to bid himself or to employ or induce any person 
to bid at such sale on his behalf, or for the auctioneer to employ or 
induce any person to bid at such sale on behalf of the seller or 
knowingly to take any bid from the -seller or any person employed 
by him. Any sale contravening this rule may be treated as fraudu- 
lent by the buyer. 

This follows Section 58 of the English Act, and is believed to express the 
existing law. 

Section 22.— [RISK OF LOSS.] Unless otherwise agreed, the 
goods remain at the seller's risk until the property therein is trans- 



• 10 

ferred to the buyer but when the propeit.v therein is transferred to 
the buyer the goods are at the buyer's risk whether delivery has 
been made or not, except that — 

(a.) Where delivery of the goods luis been made to the buyer, or 
to a bailee for the buyer, in pursuance of the contract and the prop- 
erty in the goods has been retained by the seller merely to secure 
performance by the buyer of his obligations under the contract, the 
goods are at the buyer's risk from the time of such delivery. 

(b.) Where delivery has been delayed through the fault of either 
buyer or seller the goods are at the risk of the party in fault as re- 
gards any loss which might not have occurred but for such fault. 

The exception (a) is not contained in the English Act. Otherwise the sec- 
tion is in substance the same as Section 20 of the English Act. The new ex- 
ception represents the weight of authority and seems, sound on principle. The 
principal situation at which it is aimed is where a conditional sale has been 
made, the goods delivered ro the buyer, and very likely in use by him. The 
title i^ retained instead of taking a mortgage back as would be done in the 
case of real estate. The beneficial interest is in the buyer, and the risk should 
be on hi-m. See 9 Harv. L. Rev. 109 ; Mechem § 635. 

Where goods are .sent in compliance with an order, but marked "C. O. D.," 
even though the effect of this were to withhold the title (as to which, how- 
ever, see Section 19, Rule 4 (2) the risk would be thrown on the buyer. See 
Mechem, § 840 note (p. 616). 



TRANSFER OF TITLE. 

Section 23.— [SALE BY A PERSON NOT THE OWNER.] (1.) 
Subject to the provisions of this act, where goods are sold by a 
person who is not the owner thereof, and who does not sell them 
under the authority or with the consent of the owner, the buyer ac- 
quires no better title to the goods than the seller had, unless the 
owner of the goods is by his conduct precluded from denying the 
seller's authority to sell. 

(2.) Nothing in this act, however, shall affect — 

(a.) The provisions of any factors' acts, recording acts, or any 
enactment enabling the apparent owner of goods to dispose of them 
as if he were the true owner thereof, 

(b.) The validity of any contract to sell or sale under any special 
common law or statutory power of ^ale or under I he order of a court 
of coffipetent jurisdiction. 

This follows Section 21 of the English Act, except in (2) (a) "recording acts" 
has been added. 

Section 24.— [SALE BY ONE HAVING A VOIDABLE TITLE.] 
Where the seller of goods has a voidable title thereto, but his title 
has not been avoided at the time of the sale, the buyer acquires a 
good title to the goods, provided he buys them in good faith, for 
A-alue, and without notice of the seller's defect i>f title. 

This follows Section 23 of the ^nglish Act. Section 22 of that Act relates to 
sales in market overt and is omitted here. 

Section 2o.— [SALE BY SELLER IN POSSESSION OF GOODS 
ALREADY SOLD.] Where a person having sold goods continues in 
possession of the goods, or of negotiable documents of title to the 
goods, the delivery or transfer by that person, or by an agent acting 
for him, of the goods or documents of title under any sale, pledge, or 
other disposition thereof, to any person receiving and paying value 
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for the same in good faith and without notice of the previous sale, 
shall have the same effect as if the person making the delivery or 
transfer M^ere expressly authorized by the owner of the goods to 
make the same. 

This follows Section 25 (1) of the Eiiglish Act. It is comparatively new to 
the English law being first enacted in the Factor's Act of 1889. But, so far as 
purchasers are concerned, it states in effect the principle commonly laid down 
in this country, that delivery Is not necessary between the parties, but is as 
against third persons. The rights of creditors are dealt with in the next section. 
Section 25 (2) of the English Act provides that a buyer in possession without 
title shall have power to transfer title. This is contrary to American law and 
has been omitted. Mechem, § 599. 

Section 26.— [CREDITOES' EIGHTS AGAINST SOLD GOODS 
IN SELLER'S POSSESSION.] Where a person having sold goods 
continues in possession of the goods, or of negotiable documents of 
title to the goods, and such retention of possession is fraudulent 
in fact or is deemed fraudulent under any rule of law, a creditor or 
creditors of the seller may treat the sale as void. 

The law in this country as to the effect of retention of possession on the 
rights of creditors is in such conflict and the different rules are locally so firmly 
fixed, that it seemed unwise to try to provide a uniform rule. All states, how- 
ever, agree that if the retention is fraudulent in fact, the sale is void as to 
creditors. The draft, therefore, so provides, and as to other cases — cases of 
constructive fraud — adopts the locally prevailing rule. 

Section 27.— [DEFINITION OF NEGOTIABLE DOCUMENT OP 
TITLE.] A document of title in which it is stated that the goods 
referred to therein will be delivered to the bearer, or to the order of 
any person named in such document is a negotiable document of 
title. 

This definition, following as it does the definition of negotiable promises to 
pay money, represents the mercantile understanding in regard to documents 
of title. 

Section 28.— [NEGOTIATION OF NEGOTIABLE DOCUMENTS 
BY DELIVERY.] A negotiable document of title may be nego- 
tiated by delivery. 

(a.) Where by the terms of the document the carrier, warehouse- 
man, or other bailee issuing the same undertakes to deliver the 
goods to the bearer, or 

(b.) Where by th* terms of the document the carrier, warehouse- 
man, or other bailee issuing the same undertakes to deliver the 
goods to the order of a specified person, and such person or a subse- 
quent indorsee of the document has indorsed it in blank or to 
bearer. 

Where by the terms of a negotiable document of title the goods 
are deliverable to bearer or where a negotiable document of title 
has been indorsed in blank or to bearer, any holder may indorse the 
same to himself or to any other specified person, and in such case 
the document shall thereafter be negotiated only by the indorsement 
of such indorsee. 

Here too both mercantile practice and the analogy of bills and notes are fol- 
lowed. 

Section 20.— [NEGOTIATION OF NEGOTIABLE DOCUMENTS 
BY INDORSEMENT.] A negotiable document of title may be 
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negotiated by the indorsement of the person to whose order the 
goods are by the terms of the document deliverable. Such indorse- 
ment may be in blank, to bearer or to a specified person. If in- 
dorsed to a specified person it may be again negotiated by the in- 
dorsement of such person in blank, to bearer or to another specified 
person. Subsequent negotiation may be made in like manner. 

The note to the preceding section is again applicable. 

Section 30.— [NEGOTIABLE DOCUMENTS OF TITLE MARK- 
ED "NOT NEGOTIABLE."] If a document of title which contains 
an undertaking by a carrier, warehouseman, or other bailee to de- 
liver the goods to the bearer, to a specified person or order, or to 
the order of a specified person, or which contains words of like im- 
port, has placed upon it the words "not negotiable," "non-negotia- 
ble," or the like, such a document may nevertheless be negotiated 
by the holder and is a negotiable document of title within the mean- 
ing of this Act. But nothing in this Act contained shall be con- 
strued as limiting, or defining the effect upon the obligations of the 
carrier, warehouseman, or other bailee issuing a document of title 
of placing thereon the words "not negotiable" "non-negotiable," or 
the like. 

It is a well-known custom of the railroads to stamp upon bills of lading, even 
though running to order or assigns, the words "Not Negotiable." The object 
of carriers in so doing seems to be to limit their own liability, but not to in- 
terfere with the transfer of the bills between buyer and seller or with the prac- 
tice of the banks to advance money on such bills. How far the carrier is jus- 
tified in attempting to limit its liability by such a device may be questioned, 
but as this act is concerned, not with the liability of the carrier, but with the 
rights of the various holders of the -bill of lading as against each other, it seemed 
wise to provide merely that as between those parties the words "Not Negotiable" 
do not change the legal effect of the document. 

Section 31.— [TRANSFER OF NON-NEGOTIABLE DOCU- 
MENTS.] A document of title which is not in such form that it 
can be negotiated by delivery may be transferred by the holder by 
delivery to a purchaser or donee. A non-negotiable receipt cannot 
be negotiated and the indorsement of such a receipt gives the trans- 
feree no additional right. 

The distinction between warehouse receipts and bills of lading negotiable in 
form and those which are not does not seem to be observed in the English 
decisions; but it is observed in this country both in the usages of warehousemen 
and carriers and in the decisions of the courts. See Hallgarten v. Oldham, 135 
Mass. 1; Gill v. Frank, 12 Oreg. 507; Forbes v. Boston & Lowell R. R., 133 Mass. 
154; Litchfield Bank v. Elliott, 83 Minn. 469. 

Section 32.— [WHO MAY NEGOTIATE A DOCUMENT.] A ne- 
gotiable document of title may be negotiated — 

(a.) By the owner thereof, or 

(b.) By any person to whom the possession or custody of the docu- 
ment has been entrusted by the owner, if, by the terms of the docu- 
ment the bailee issuing the document undertakes to deliver the goods 
to the order of the person to whom the possession or custody of the 
document has been entrusted, or if at the time of such entrusting 
the document is in such form that it may be negotiated by delivery. 

By this section a negotiable document of title is not given the full negotiability 
of a bill of exchange inasmuch as neither a thief nor a finder is within the terms 
of the section. Any person entrusted with a document running to bearer or 
indorsed in blank, irrespective of the terms of the trust is intended to be given 
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the power ot negotiating. While the true owner may claim protection against 
the theft or accidental loss, if he has voluntarily given such paper to a servant 
or agent he should hear the loss in case of a wrongful disposition of the docu- 
ment by the servant or agent, rather than a liona JUl purchaser. 

Section 33.— [EIGHTS OF PERSON TO WHOM DOCUMENT 
HAS BEEN NEGOTIATED.] A person to whom a negotiable doc- 
ument of title has been duly negotiated acquires thereby, 

(a.) Such title to the goods as the person negotiating the docu- 
ment to him had or had ability to convey to a purchaser in good 
faith for valu,e, and also such title to the goods as the person to 
whose order the goods were to be delivered by the terms of the 
document had or had ability to convey to a purchaser in good faith 
for value, and 

(b.) The direct obligation of the bailee issuing the document to 
hold possession of the goods for him according to the terms of the 
document as fully as if such bailee had contracted directly with him. 

This section follows the custom of merchants. It makes the document repre- 
sent the depositor's right in the goods, so that a purchaser of the document, 
if he acquires a good title thereto, acquires not simply the rights of his vendor, 
but whatever 'property the original depositor had, that being what the document 
represented. 32 (b) makes the obligation of the warehouseman in regard to the 
goods negotiable. 

Many states already have statutes making warehouse receipts negotiable. 
Mohun on Warehousemen, 944; and some states have statutes in regard to hills 
of lading, ibid. 848, but these statutes have generally been so brief arid general' 
in terms that they have been variously construed and have to some extent 
failed of their purpose. See Shaw v. Railroad Co., 101 U. S. 557. 

This section and the preceding are of fundamental importance to merchants 
and bankers. They state familiar law in regard to bills and notes and there is 
authority for them both in the statutes making warehouse receipts and bills of 
lading negotiable, and also in common law decisions. Pollard v. Reardon, 65 
Fed. Rep. 848 (C. C. A.); Munroe v. Phlla. Warehouse Co. 75 Fed. Rep. 545. 
See also Commercial Bank v. Armsby Co. 120 Ga. 74. But the language at 
least of other cases would seem to indicate the theory that the form of a docu- 
ment of title, though negotiable, is only evidence of intention and that other 
evidence is admissible to show intention to transfer or retain title even as against 
innocent third persons. See The Carlos F. Roses, 177 U. S. 655, 665; Wash- 
burn Crosby Co. v. Boston & Albany R. R. Co. 180 Mass. 252, 257; Neimeyer 
Lumber Co. v. Burlington & Mo. R. Co. 64 Neb. 321. 

Section 34.— [BIGHTS OF PERSON TO WHOM DOCUMENT 
HAS BEEN TRANSFERRED.] A person to whom a document of 
title has been transferred, but not negotiated, acquires thereby, as 
against the transferor, the title to the goods, subject to the terms 
of any agreement with the transferor. 

If the document is non-negotiable such person also acquires the 
right- to notify the bailee who issued the document of the transfer ' 
thereof, and thereby to acquire the dire,ct obligation of such bailee 
to hold possession of the goods for him according to the terms of 
the document. 

Prior to the notification of such bailee by the transferor or trans- 
feree of a non-negotiable document of title, the title of the trans- 
feree to the goods and the right to acijuire the obligation of such 
bailee may be defeated by the levy of an attachment or execution 
upon the goods by a creditor of the transferor, or bv a notification 
to such bailee by the transferor or a subsequent purchaser from the 
transferor of a subsequent sale of the goods by the transferor. ' 

This section states the right of any purchaser of bailed goods. One who pur- 

h==»= n,<.^=f„,.<> „ otiable document (" ■■■■ 

except evidence, 



chases, therefore a non-negotiable document of title wouTd'gain nothing from 
the transfer of the document except evidence. 
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Section 35.— [TRANSFER OF NEGOTIABLE DOCUMENT 
WITHOUT INDORSEMENT.] Where a negotiable document of 
title is transferred for value by delivery, and the indorsement of the 
transferor is essential for negotiation, the transferee acquires a 
right against the transferor to compel him to indorse the document 
unless a contrary intention appears. The neootiation shall take 
effect as of the time when the indorsement is actually made. 

This follows the analogy of bills and notes, Crawford, Neg. Inst. Law, § 79. 

Section 36.— [WARRANTIES ON SALE OF DOCUMENT.] A 
person who for value negotiates or transfers a document of title by 
indorsement or delivery, including one who assigns for value a claim 
secured by a document of title unless a contrary intention appears, 
warrants: 

(a.) That the document is genuine. 

(b.) That he has a legal right to negotiate or transfer it. 

(c.) That he has knowledge of no fact which would impair the 
validity or worth of the document, and 

(d.) That he has a right to transfer the title to the goods and that 
the goods are merchantable or fit for a particular purpose, when- 
ever such warranties would have been implied if 1 he contract of the 
parties had been to transfer without a document of title the goods 
represented thereby. 

This section except (d) follows the Negotiable Instruments Law, Crawford, 
§ 115. (d) it is believed, states the existing law. 

Section 37.— [INDORSER NOT A CUARANTOR.] The indorse- 
ment of a document of title shall not make the indorser liable for 
any failure on the part of the bailee who issued the document or 
previous indorsers thereof to fulfill their respective obligations. 

Mercantile usage in regard to documents of title differs from that in regard 
to bills and notes in the matter to which this section relates. It states the ex- 
isting law, even in jurisdictions where statutes have made documents of title 
negotiable. Shaw v. Railroad Co. 101 U. S. 557; Mida v. Geissmann, 17 111. 
App. 207. 

Section 38.— [WHEN NEGOTIATION NOT IMPAIRED BY 
FRAI'D, MISTAKE OR DURESS.] The validity of the negotiation 
of a negotiable document of title is not impaired by the fact that 
the negotiation was a breach of duty on the part of the person mak- 
ing the negotiation, or by the fact that the owner of the document 
was induced by fraud, mistake, or duress to entrust the possession 
or custody thereof to such person, if the person to whom the docu- 
ment was negotiated or a person to whom the document was subse- 
quently negotiated paid value therefor, without notice of the breach 
of duty, or fraud, mistake, or duress. 

This section merely elaborates for the sake of clearness certain special cases 
within the terms of section 32. 

Section 39.— [ATTACHMENT OR LEVY UPON GOODS FOR 
WHICH A NEGOTIABLE DOCUMENT HAS BEEN ISSUED.] If 
goods are delivered to a bailee by the owner or by a person whose 
act in conveying the title to them to a purchaser in good faith for 
value would bind the owner and a negotiable document of title is 
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issued for them they cannot thereafter, while in the possession of 
such bailee, be attached by garnishment or otherwise or be levied 
upon under an execution unless the document be first surrendered 
to the bailee or its negotiation enjoined. The bailee shall in no case 
be compelled to deliver up the actual possession of the goods until 
the document is surrendered to him or impounded t)y the court. 

If the mercantile theory of docuraen'ts of title, such as bills of lading and 
warehouse receipts, were carried to its logical extent, no attachment of tho 
goods represented by the document or levy u'pon them could be permitted while 
the negotiable document was outstanding. For the mercantile theory is founded 
upon the idea that a negotiable document of title represents the goods and may 
be safely dealt with on that assumption. For one and the same reason jt is 
not admissible for the bailee to deliver the goods without taking up an out- 
standing negotiable receipt for them, and for the law to allow attachment or 
levy upon the goods, regardless of outstanding negotiable documents. For a 
similar reason the maker of negotiable notes Is protected by garnishment: in 
most states by absolutely disallowing such garnishment and in other states by 
making any garnishment subject to the rights of even a subsequent purchaser 
for value before maturity of the paper. Likewise by statute in some states an 
attachment of stock is postponed to a subsequent purchaser of the stock cer- 
tificate. Clews V. FYiedman, 180 Mass. 55. So in the case of carriers, some pro- 
tection against garnishment has lieen given. In most states, if the goods are 
actually in transit the carrier can not be garnished, 14 Am. & Eng. Encyc. of 
Law, 810. A transfer of the bill of lading prevails over a subsequent attach- 
ment, Mather v. Gordon, 59 At. Rep. 424 (Conn.); Robert C. White Co. v. 
Chicago & C. R. Co., 87 Mo. App. 330; Union Bank v. Rowan, 23 S. C. 339; and 
in Peters v. Elliott, 78 III. 321, it was held that an attaching creditor of a 
consignor was postponed to one who bought the bill of lading subsequently. 

It was thought best in this draft not to take the extreme position that no at- 
tachment, garnishment or levy, could be made on property for which a negoti- 
able document was outstanding, but to cover the essential practical point by 
making it a condition of the validity of such seizure that the negotiation of the 
document be enjoined or the document impounded. The following section ex- 
pressly gives the court full power to aid, by injunction and otherwise, a creditor 
seeking to get a negotiable document and the property covered thereby. 

Section 40.— [CREDITORS' REMEDIES TO REACH NEGOTIA- 
BLE DOCUMENTS.] A creditor whose debtor is the owner of a 
negotiable document of title shall be entitled to such aid from courts 
of appropriate jurisdiction by injunction and otherwise in attaching 
such document or in satisfying the claim by means thereof as is al- 
lowed at law or in equity in regard to property which can not readily 
be attached or levied upon by ordinary legal process. 

As the right of legal garnishment of bailed property is limited by the pre- 
ceding section, Section 40 gives the creditor such rights as are included under 
the heads of bills of equitable attachment or in aid of execution 



PART III. 

PERFORMANCE OF THE CONTRACT. ^ 

Section 41.— [SELLER MUST DELIVER AND BUYER ACCEPT 

GOODS.] It is the duty of the seller to deliver the goods, and of 
the buyer to accept and pay for them, in accordance with the terms 
of the contract to sell or sale. 

This follows Section 26 of the English Act. 

Section 42.— [DELIVERY AND PAYMENT ARE CONCURRENT 
CONDITIONS.] Unless otherwise agreed, delivery of the goods 



25 

and payment of the price arc conourront conditions, that is to say, 
the seller must be ready and willing to give possession of the goods 
to the buyer in exchange for the price and the buyer must be ready 
and willing to pay the price in exchange for possession of the goods. 

This follows Section 27 of the English Act. 

Section 43.— [PLACE, TIME AND MANNER OF DELIVERY.] 
(1.) Whether it is for the buyer to lake possession of the goods or 
for the seller to send them to the buyer, is a question depending 
in each case on the contract, express or implied, between the parties. 
Apart from any such contract, express or implied, or usaj^e of trade 
to the contrary, the place of delivery is the seller's place of business, 
if he have one, and if not his residence; but in case of a contract to 
sell or a sale of specilic goods, which to the knowledge of the parties 
when the contract or the sale was made were in some other place, 
1 hen that place is the place of delivery. 

(2.) ^Yhere by a contract to sell- or a sale the seller is bound to 
send the goods to the buyer, but no time for sending them is fixed, 
the seller is bound to send them within a reasonable time. 

(3.) Where the goods at the time of sale are iri the possession of 
a third person, the seller has not fulfilled his obligation to deliver 
to the buyer unless and until such third person acknowledges to the 
buyer that he holds the goods on the buyer's behalf; but as against 
all others than the seller the buyer shall be regarded as having re- 
ceived delivery from the time when such third person first has notice 
of the sale. Nothing in this section, however, shall affect the opera- 
tion of the issue or transfer of any document of title to goods. 

(4.) Demand or tender of delivery may be treated as ineffectual 
unless made at a reasonable hour. What is a reasonable hour is 
a question of fact. 

(5.) Unless otherwise agreed, the expenses of and incidental to 
jjutting the goods into a deliverable state must be borne by the 
seller. 

This is the same as Section 29 of the English Act, except that the second 
half of sub-section (3) has been added. The section is believed to state the ex- 
isting law. 

Section 44.— [DELIVERY OF WRONO QUANTITY.] (1.) 
Where the seller delivers to the buyer a quantity of goods less than 
he contracted to sell, the buyer may reject them, but if the buyer 
accepts or retains the goods so delivered, knowing that the seller 
is not going to perform the contrai-t in full, he must pay for them 
at the contract rate. If, however, the buyer has used or disposed of 
the goods delivered before he knows that the s<'ller is not going to 
perform his contract in full, the buyer shall not be liable for more 
than the fair value to him of the goods so received. 

(2.) Where the seller delivers to the buyer a quantity of goods 
larger than he contracted to sell, the buyer may accept the goods 
included in the contract and reject the rest, or he may reject the 
whole. If the buyer accepts the whoh of the goods so delivered he 
must pay for them at the contract rate. 

(3.) Where the seller delivers to the buyer the ^^(lods he contracted 
to sell mixed with goods of a different description not included in 
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the contract, the buyer may accept the goods whi.:'i are in accordance 
with the contract and reject the rest, or he may i'eject the whole. 

(4.) The provisions of tliis section are subject to any usage of 
trade, special agreement, or course of dealing between the parties. 

This follows Section 30 of the Bng-lish Act, and is in accordance with the 
weight of authority. See Meehem, § 1157, et »'()_. 

Section 45.— [DELIVERY IN INSTALMENTS.] (1.) Unless 
otherwise agreed, the buyer of goods is not bound to accept delivery 
thereof by instalments. 

(2.) Where there is a contract to sell goods to be delivered by 
stated instalments, which are to be separately paid for, and the 
seller makes defective deliveries in respect of one or more instal- 
ments, or the buyer neglects or refuses to take delivery of or pay 
for one or more instalments, it depends in each case on the terms 
of the contract and the circumstances of the case, whether the 
breach of contract is so material as to justify the injured party in 
refusing to proceed further and ^uing for damages for breach of the 
entire contract, or whether the breach is severable, giving rise to a 
claim for compensation, but not to a right to treat the whole con 
tract as broken. 

. This section is slightly altered from Section 31 of the English Act. The Eng- 
lish Act, following prior English decisions, makes repudiation by one party 
the test of the right of the other to refuse to go on. The section here given 
makes the materiality of the breach the test. This is in accord with the weight 
of American authority. Norrington v. Wright, 115 U. S. 188; 14 Harv. L. Rev. 323. 

Section 46.— [DELIVERY TO A CARRIER ON BEHALF OF 
THE BUYER.] (1.) Where, in pursuance of a contract to sell or a 
sale, the seller is authorized or required to send the goods to the 
buyer, delivery of the goods to a carrier, whether named by the 
buyer or not, for the purpose of transmission to the buyer is deemed 
to be a delivery of the goods to the buyer, except in the cases pro- 
vided for in section 19, rule 5, or unless a contrary intent appears. 

(2.) Unless otherwise authorized by the buyer, the seller must 
make such contract with the carrier on behalf of the buyer as may 
be reasonable, having regard to the nature of the goods and the 
other circumstances of the case. If the seller omit so to do, and 
the goods are lost or damaged in course of transit, the buyer may de- 
cline to treat the. delivery to the carrier as a delivery to himself, or 
may hold the seller responsible in damages. 

(3.) Unless otherwise agreed, where goods are sent by the seller 
to the buyer under circumstances in which the seller knows or ought 
to know that it is usual to insure, the seller must give such notice to 
the buyer as may enable him to insure them during^'their transit, and, 
if the seller fails to do so, the goods shall be deemed to be at his 
risk during such transit. 

These paragraphs follow with slight changes Section 32 of the English Act. 
a) IS familiar law. (2) and (3) are probably in accordance with the business 
usage but there is little in the way of positive law on the subject. See Chal- 
mers (5th ed.), p. 73. 

Section 47.— [RIGHT TO EXAMINE THE GOODS.] (1.) Where 
goods are delivered to the buyer, which he has not previously ex- 
amined, he is not deemed to have accepted I hem unless and until 
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he has had a reasonable opportunity of examining them for the pur- 
pose of ascertaining whether they are in conformity with the con- 
tract. 

(2.) Unless otherwise agreed, when the seller tenders delivery of 
goods to the buyer, he is bound, on request, to afford the buyer a 
reasonable opportunity of examining the goods for the purpose of 
ascertaining whether they are in conformity with the contract. 

(3.) Where goods are delivered to a carrier by the seller, in ac- 
cordance with an order from or agreement with the buyer, upon the 
terms that the goods shall not be delivered by the carrier to the 
buyer until he has paid the price, whether such terms are indicated 
by marking the goods with the words Collect on Delivery, or other- 
wise, the buyer is not entitled to examine the goods before payment 
of the price in the absence of agreement permitting such examina- 
tion. , 

iSectlon 47 (1) and (2) follow Section 34 of the English Act, and state the 
American law also. Meehem, § 1375, et «eq. Sub-section (3) is new. It states 
the actual practice of the large express companies and probably states the ex- 
isting law. Wiltse v. Barnes, 46 la., 210. 



Section 48.— [WHAT CONSTITUTES ACCEPTANCE.] The 
buyer is deemed to have accepted the goods when he intimates to the 
seller that he has accepted them, or when the goods have been de- 
lifered to him, and he does any act in relation to them which is in- 
consistent with the ownership of the seller, or when, after the lapse 
of a reasonable time, he retains the goods without intimating to the 
seller that he has rejected them. 

This follows Section 35 of the English Act, and represents the American law 
also. Meehem, § 1379, et neq. 



Section 49.— [ACCEPTANCE DOES NOT BAR ACTION FOR 
DAMAGES.] In the absence of express or implied agreement of 
the parties, acceptance of the goods by the buyer shall not discharge 
the seller from liability in damages or other legal remedy for 
breach of any promise or warranty in the contrar-t to sell or the sale. 
But, if, after acceptance of the goods, the buyer fail to give notice to 
the seller of the breach of any promise or warranty within a reason- 
able time after the buyer knows, or ought to know of such breach, 
the seller shall not be liable therefor. 

This eection is not contained in the English Act, but Section 11 (1) (a) of 
that Act seems to authorize the buyer to accept goods and nevertheless hold 
the seller liable in damages. The latter half of the section in this draft im. 
poses a qualification sanctioned by good business practice and to some extent by 
law, both in this country and in Europe. 

The law in this country is in great conflict. See Meehem, § 1388 et seq. 

Section 50.— [BUYER IS NOT BOUND TO RETURN GOODS 
WRONGLY DELIVERED.] Unless otherwise agreed, where goods 
are delivered to the buyer, and he refuses to accept them, having 
the right so to do, he is' not bound to return them to the seller, but 
it is sufficient if he notifies the seller that he refuses to accept them. 

This follows Section 36 of the English Act. Such American authority as there 
Is, is in accord. Meehem, § 1403. 
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Section 51.— [BUYER'S LIABILITY FOR FAILING TO ACCEPT 
DELIVERY.] When the seller is ready and willing to deliver the 
goods, and requests the buyer to take delivery, and the buyer does 
not within a reasonable time after such request take delivery of the 
goods, he is liable to the seller for any loss occasioned by his neglect 
or refusal to take delivery, and also for a reasonable charge for the 
care and custody of the goods. If the neglect or refusal of the buyer 
to take delivery amounts to a repudiation or breach of the entire 
contract, the seller shall have the rights against the goods and on 
the contract hereinafter provided in favor of the seller when the 
buyer is in default. 

This follows /substantially Section 37 of the English Act, except for the addi- 
tion of breach of the entire contract as an equivalent of repudiation. See note 
to Section 45. 



PART IV. 

RIGHTS OF UNPAID SELLER AGAINST THE GOODS. 

Section 52.— [DEFINITION OF L'NPAID SELLER.]. (1.) The 
seller of goods is deemed to be an unpaid seller within the meaning 
of this act — 

(a.) When the whole of the price has not been paid or tendered. 

(b.) AVhen a bill of exchange or other negotiable instrument has 
been received as conditional payment, and the condition on which it 
was received has been broken by reason of the dishonor of the instru- 
ment, the Insolvency of the buyer, or otherwise. 

(2.) In this part of this act the term "seller" includes an agent of 
the seller to whom the bill of lading has been endorsed, /)r a con- 
signor or agent who has himself paid, or is directly responsible for, 
the price, or any other person who is in the position of a seller. 

This follows Section 38 of the English Act, except that in (1) (b) "has been 
broken" is substituted for "has not been fulfilled" and "the insolvency of the 
buyer" has been inserted. 

Section 53.— [REMEDIES OF AN UNPAID SELLER.] (1.) Sub- 
ject to the provisions of this act, notwithstanding that the property 
in the goods may have passed to the buyer, the unpaid seller of 
goods, as such, has — 

(a.) A lien on the goods or right to retain them for the price 
while he is in possession of them. 

(b.) In case of the insolvency of the buyer, a right of stopping the 
goods in transitu after he has parted with the possession of them. 

(c.) A right of resale as limited by this act. 

(d.) A right to rescind the sale as limited by this act. 

(2.) Where the property in goods has not passed to the buyer, the 
unpaid seller has, in addition to his other remedies, a right of with- 
holding delivery similar to and co-extensive with his rights of lien 
and stoppage "in transitu" where the property has passed, to buyer. 

This follows Section 39 of the English Act, except for the insertion of 1 (d), 
which is in conformity with the American law and with business usage. 
Mechem, § 1682. 
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UNPAID SELLER'S LIEN. 

Section 54.— [WHEN RIGHT OF L'EN MAY ME EXERCISED.] 
(1.) Subject to the provisions of this act, tlie unpaid seller of goods 
who is in possession of them is entitled to retain possession of them 
until payment or tender of the price in the following cases, namely: 

(a.) Where the goods have been sold without auy stipulation as 
to credit. 

(b.) Where the goods have been sold on credit, but the term of 
credit has expired. 

(c.) Where the buyer becomes insolvent. 

(2.) The seller may exercise his right of lien notwithstanding that 
he is in possession of the goods as agent or bailee for the buyer. 

This follows Section 41 of the English Act. 

Section 55.— [LIEN AFTER PART DELIVERY.] Where an un- 
paid seller has made part delivery of the goods, he may exercise his 
right of lien on the remainder, unless such part delivery has been 
made under such circumstances as to show an Intent to waive the 
lien or right of retention. 

This follows Section 42 of the English Act. 

Section 56.— [WHEN LIEN IS LOST.] (1.) The unpaid seller of 
goods loses his lien thereon — 

(a.) When he delivers the goods to a carrier or other bailee for 
the purpose of transmission, to the buj'er without reserving the 
property in the goods or the right to the possession thereof. 

(b.) When the buyer or his agent lawfully obtains possession of 
the goods. 

(c.) By waiver thereof. 

(2.) The unpaid seller of goods, having a lien thereon, does not 
lose his lien by reason only that he has obtained judgment or decree 
for the price of the goods. 

This substantially follows Section 43 of the English Act. 



STOPPAGE IN TRANSITU. 

Section 57.— [SELLER MAY' STOP GOODS ON BUYER'S IN 
SOLVENCY'.] Subject to the provisions of this act, when the buyer 
of goods is or becomes insolvent, the unpaid seller who has parted 
with the possession of the goods has the right of stopping them in 
transitu, that is to say, he may resume possession of the goods at 
any time while they are in transit, and he will then become entitled 
to the same rights in regard to the goods as he would have had if 
he had never parted with the possession. 

This follows Section 44 of the English Act with two exce'ptions. In the last 
clause the English Act reads, "and may retain them until payment or tendei 
of the price " But the seller under such circumstances has also the right to 
resell and under this draft the right to rescind the sale. In the second line 
the words "Is or" have been Inserted, so as to make It clear that the seller's right 
exists even though the buyer were insolvent at the time of the sale. In RogerL- 
V Thomas 20 Conn. 54, it was said that there would be no right of stoppage un- 
less the insolvency arose after the sale; but this case has been uniforfnly 
criticised and would probably not be followed even in Connecticut. Mechem, 
§ 1541. 
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Section 58.— [WHEN GOODS ARE IN TRANSIT.] (1.) Goods 
are in transit within the -meaning of section 57: 

(a.) From the time when they are delivered to a carrier by land or 
water, or other bailee for the purpos(,' of transmission to the buyer, 
until the buyer, or his agent in that behalf, takes delivery of them 
from such carrier or other bailee; 

(b.) If the goods are rejected by the buyer, and the carrier or 
other bailee continues in possession'of them, even if the seller has 
refused to receive them back. 

(2.) Goods are no longer in transit within the meaning of section 
57: 

(a.) If the buyer, or his agent in that behalf, obtains delivery of the 
goods before their arrival at the appointed destination; 

(b.) If, after the arrival of the goods at the appointed destina- 
tion, the carrier or other bailee aclcnowledges to the buyer or his 
agent, that he holds the goods on his behalf and continues in pos- 
session of them as bailee for the buyer, or his agent; and it is hn- 
material that a further destination for the goods may have been in- 
dicated by the buyer; 

(c.) If the carrier or other bailee wrongfully refuses to deliver the 
goods to the buyer, or his agent in that behalf. 

(3.) If goods are delivered to a ship chartered by the buyer, it is a 
question depending on the circumstances of the particular case, 
whether they are in the possession of the master as a carrier, or as 
agent of the buyer. 

(4.) If part delivery of the goods has been made to the buyer, or 
his agent in that behalf, the remainder of the goods may be stopped 
in transitu, unjess such part delivery has been made under such cir- 
cumstances as to show an agreement with the buyer to give up pos- 
session of the whole of the goods. 

This follows Section 45 of tlie English Act, but with considerable changes in 
wording and arrangement. The section is believed to state the existing law. 

Section 59.— [WAYS OF EXERCISING THE RIGHT TO STOP.] 
(1.) The unpaid seller may exercise his right of stoppage in transitu 
either by obtaining actual possession of the goods, or by giving 
notice of his claim to the carrier or other bailee in whose possession 
the goods are. Such notice may be given either to the person in 
actual possession of the goods or to his principal. In the latter 
case the notice, to be effectual, must be given at such time and under 
such circumstances that the principal, by the exercise of reasonable 
diligence, may prevent a delivery to the buyer. 

(2.) When notice of stoppage in transitn is given by the seller 
to the carrier, or other bailee in possession of the goods, he must 
redeliver the goods to, or according to the directions of, the seller. 
The expenses of such redelivery must be borne by the seller. If, 
however, a negotiable document of title representing the goods has 
been issued by the carrier or other bailee, he shall not be obliged 
to deliver or justified iu delivering the goods to tlie seller unless 
such document is first surrendered for cancellation. 

This follows Section 46 of the English Act, except the linal proviso. The 
carrier should be liable to a bona fide transferee of its bill of lading, and un- 
questionably would be at common law if the transferee took for value before 
the stoppage. Even though the transferee took after the notice of stoppage he 
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is protected by Section 62. The carrier therefore ought not to be obliged or al- 
lowed to -surrender the goods unless the document of title is surrendered. 

RESALE BY THE SELLER. 

Section 60.— [WHEN AND HOW EESALE MAY BE MADE.] 
(1.) Where the goods are of a perishable nature, or where the seller 
expressly reserves the right of resale in case the buyer should make 
default, or where the buyer has been in default in the payment of the 
price an unreasonable time, an unpaid seller having a right of lien 
or having stopped the goods in transitu may re.-iell the goods. He 
shall not thereafter be liable to the original buyer upon the contract 
to sell or the sale or for any profit made by such resale, but may re- 
cover from the buj'er damages for any loss occasioned by the breach 
of the contract or the sale. 

(2.) Where a resale is made, as authorized iu this section, the 
buyer acquires a good title as against the original buyer. 

(3.) It is not essential to the validity of a resale that notice of an 
intention to resell the goods be given by the seller to the original 
buyer. But where the right to resell is not based on the perishable 
nature of the goods or upon an express provision of the contract 
or the sale, the giving or failure to give such notice shall be relevant 
in any issue involving the question whether the buyer had been in 
default an unreasonable time before the resale wns m^lde. 

(4.) It is not essential to the validity of a resale that notice of the 
time and place of such resale should be given by the seller to the 
original buyer. 

(5.) The seller is bound to exercise reasonable care and judgment 
in making a resale, and subject to this requirement may make a re- 
sale either by public or private sale. 

This section differs considerably from Section 48 of the English Act. The 
wording of that section did not seem wholly adequate. 

■Section 48 (2) of the English Act seems to provide that the resale, whether 
rightly made or not, so long as it is made by a seller having a lien gives a 
good title, and Section 8 of the Factors' Act of 1889, providing that any seller 
in possession has power to make a valid sale or pledge, squares with this; 
but the provision seems somewhat drastic for this country. See Mechem, § 1644. 
The requirements as to delivery and change of possession in this draft would 
generally protect the purchaser on the resale if he got delivery, and this seems 
far enough to go. - 

The j)Oint covered by (3) is much disputed. The English law requires notice 
where the goods are not perishable, and some cases so hold in this country. 
Others reach a contrary result. See Mechem, § 1633. On the one hand, it seems 
undesirable to make a resale invalid under all circumstances for lack of notice. 
The lapse of time or other circumstances might make it highly unjust to allow 
the buyer later, when perhaps market prices had risen, to make such a claim. 
On the other hand, it seems desirable that notice should generally toe given. 
The provision suggested will have the effect, it is hoped, of making notice neces- 
sary unless the default of the buyer is very clear and long continued. (4) ex- 
presses the law. Mechem, § 1637. 

RESCISSION BY THE SELLER. 

Section 61.— [WHEN AND HOW THE SELLER MAY RESCIND 
THE SALE.] (1.) An unpaid seller having a right of lien or having 
stopped the goods in transitu, may rescind the transfer of title and 
resume the property in the goods, where he exp-essly reserved the 
right to do so in case the buyer should make default, or where the 
buyer has been in default in the payment of the price an unreason- 
able time. The seller shall not thereafter be liable to the buyer upon 
the contract to sell or the sale, but may recover from the buyer 
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damages for any loss occasioued by the breach of the contract or 
the sale. 

(2.) The transfer of title shall not be held to have been rescinded 
by an unpaid seller until he has manifested by notice to the buyer 
or by some other overt act an intention to rescind. It is not neces- 
sary that such overt act should be communicated to the buyer, but 
the giving or failure to give notice to the buyer of the intention to 
rescind shall be relevant in any issue involving the question whether 
the buyer had been in default an unreasonable time before the right 
of rescission was asserted. , 

This section is not contained in the Eiigrlish Act, and the remedy for which 
the section provides is not allowed by English law. It is allowed in this country, 
and seems fully justified by mercantile custom and convenience. Mechem, 
§ 1681, 1682; Burdick, p. 243. 

Section 62.— [EFFECT OF SALE OF GOODS SUBJECT TO 
LIEN OR STOPPAGE IN TRANSITU.] Subject to the provisions 
of this act, the unpaid seller's right of lien or stoppage in transitu 
is not affected by any sale, or other disposition of the goods which 
the buyer may have made, unless the seller has assented thereto. 

If, however, a negotiable document of title has been issued for 
goods, no seller's lien or right of stoppage in transitu shall defeat 
the right of any purchaser for value in good faith to whom such 
document has been negotiated, whether such negotiation be prior or 
subsequent to the notification to the carrier or other bailee who is- 
sued such document, of the seller's claim to a lii^n or right of stop- 
page in transitu. 

This section is based on Section 47 of the English Act. The proviso is, how- 
ever, made more far reaching than in the English Act in order to cover a case 
which does not seem to have arisen or to have been considered In England, 
namely, where a bill of lading is transferred to an innocent purchaser for value 
after notice to stop has been given. The only case is Newhall v. Central Pac. 
R. R., 51 Cal. 345, which iprotects the purchaser. This case has been criticised. 
See Mechem, § 1567; Burdick, p. 236; Hutchinson on Carriers, § 414. But it seems 
clearly better to limit the right of stoppage in transitu of a seller who has en- 
trusted the buyer with a perfect apparent title than to deprive the innocent 
purchaser of the goods. 



PART V. 

( ACTIONS FOR BREACH OF THE CONTRACT. 

REMEDIES OF THE SELLER. 

Section 63.— [ACTION FOR THE PRICE.] (1.) Where, under a 
contract to sell or a sale, the property in the goods has passed to the 
buyer, and the buyer wrongfully neglects or refuses to pay for the 
goods according to the terms of the contract or the sale, the seller 
may maintain an action against him for the i)ince of the goods. 

(2.) AYhere, under a contract to sell or a sale, t^he price is payable 
on a day certain, irrespective of delivery or of transfer of title, and 
the buyer wrongfully neglects or refuses to pay such price, the seller 
may maintain an action for the price, although the property in the 
goods has not passed, and the goods have not been appropriated to 
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the contract. But it shall be a defense to such an aetion that the 
seller at any time before judgment in such action has manifested 
an inability to perform the contract or the sale on his part or an 
intention not to perform it. 

(3.) Although the property in the ^oods has not passed, if they 
can not readily be resold for a reasonable price, and if the provisions 
of section 64 (4) are not applicable, the seller may offer to deliver the 
goods to the buyer, and, if the buyer refuses to receive them, may 
notify the buyer that the goods are (hereafter held by the seller 
as bailee for the buyer. Thereafter the seller may treat the goods 
as the buyer's and may maintain an action for the price. 

(1) and the first half of (2) foUow the English Act. The addition to (2) be- 
ginning "But," etc., is believed to be justified by the weight of American 
authority. 

(3) is not law in England, nor is it in a number of American states. On the 
other hand, the New York court, in an often quoted passage, allows the remedy 
to an unpaid vendor generally without any qualification as to the nature of the 
goods. It is also allowed in the civil law. The rule suggested goes as far as 
convenience requires, for if the goods can readily be resold, the action for 
damages affords adequate relief. See Mectjera, § 1694. 

Section (34.— [ACTION FOR DAMAGES FOR NON-ACCEPT- 
ANCE OF THE GOODS.] (1.) Where the buyer wrongfully ne- 
glects or refuses to accept and pay for the goods, the seller may 
maintain an action against him for damages for non-aceeptance. 

(2.) The measure of damages is the estimated loss directly and 
naturally resulting, in the ordinary course of events, from the 
buyer's breach of contract. 

(3.) Where there is an available market for the goods in question, 
the measure of damages is, in the absence of special circumstances, 
showing proximate damage of a greater amount, the difference be- 
tween the contract price and the market or current price at the time 
or times when the goods ought to have been acc<^pted, or, if no time 
was fixed for acceptance, then at the time of the refusal to accept. 

(4.) If, while labor or expense of material amount are necessary 
on the part ef the seller to enable him to fulfill his obligations under 
the contract to sell or the sale, the buyer repudiates the contract or 
the sale, or notifies the seller to proceed no further therewith, the 
buyer shall be liable to the s(-ller for no greater damages than the 
seller would have suffered if he did nothing towards carrying out 
the contract or the sale after receiving notice of the buyer's repudia- 
tion or countermand. The profit the seller would have made if the 
contract or the sale had been fully performed shall be considered 
in estimating such damages. 

This follows Section 50 of the English Act, except (4), which is added. (4) is 
not law in England, but it is in this country except in Illinois, See 14 Harv. L. 
Rev 422- M:echem § 1700 et seg. The provision does not require the seller to 
cease performance' in every case. There may be cases where the darnage caused 
bv sto'pping performance would be greater than that caused by finishing the nec- 
essary work See Southern Cotton Oil Co. v. Heflin, 99 Fed. Rep. 339. In such a 
case the seller might complete 'performance, and recover damages based on com- 
pleted performance. 

Section 65.— [WHEN SELLER MAY RES(MNI> CONTRACT 
OR SALE.] Where the goods have not been delivered to 
the buver and the buyer has repudiated the contract to sell or sale, 
or has' manifested his inability to perform his obligations there- 
under, or has committed a material breach thereof, the seller may 
3 
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totally rescind the contract or the sale by giving notice of his elec- 
tion so to do to the buyer. 

Section 61 allows the seller to rescind the transfer of title in the cases there 
covered. The rescission of all contractual obligation between the parties— a piore 
extensive right— is covered by this section, which is believed to express the 
American law. 

REMEDIES OF THE BUYER. 

Section 06.— [ACTION FOR CONVEETING OR DETAINING 
GOODS.] Where the property in the goods has passed to the buyer 
and the seller wrongfully neglects or refuses to deliver the goods, 
the buyer may maintain any action allowed by law to the owner of 
goods of similar kind when wrongfully converted or withheld. 

This section, which is not contained in the English Act, allows trover, replevin, 
equitable, or other relief, as the local law may warrant. 

Section 67.— [ACTION FOR FAILING TO DELIVER GOODS.] 
(1.) Where the property in the ^oods has not passed to the buyer, 
and the seller wrongfully neglects or refuses to deliver the goods, 
the buyer may maintain an action against the seller for damages for 
non-delivery. 

(2.) The measure of damages is the loss directly and naturally re- 
sulting, in the ordinary course of events, from the seller's breach of 
contract. 

(.3.) Where there is an available market for the goods in question, 
the measure of damages, in the absence of special circumstances 
showing proximate damages of a greater amouat, is, the difference 
between the contract price and the market or current price of the 
goods at the time or times when they ought to have been delivered, 
or, if no time was fixed, then at the time of the refusal to deliver. 

This follows Section 51 "of the English Act. 

Section 68.— [SPECIFIC PERFORMANCE.] Where the seller 
has broken a contract to deliver specific or ascertained goods, a court 
having the powers of a court of equity may, if it thinks fit, on the 
application of the buyer, by its judgment or decree direct that the 
contract shall be performed specifically, without giving the seller 
the option of retaining the goods on payment of damages. The 
judgment or decree may be unconditional, or ,upon such terms and 
conditions as to damages, payment of the price and otherwise, as to 
the court may seem just. 

This follows, with slight changes in wording. Section 52 of the Etiglish Act. 

Section 69.— [REMEDIES FOR BREACH OF WARRANTY.] 

(1.) Where there is a breach of warranty by the seller, the buyer 
may, at his election — 

(a.) Accept or. keep the goods and set up against the seller, the 
breach of warranty by way of recoupment in diminution or extinc- 
tion of the price; 

(b.) Accept or keep the goods and maintain an action agains't the 
seller for damages for the breach of warranty; 

(c.) Refuse to accept the goods, if the property therein has not 
passed, and maintain an action against the seller for damages for 
the breach of warranty; 
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(d.) Rescind the contract to sell or the sale and refuse to receive 
the goods, or if the goods have already been received, return them 
or offer to return them to the seller and recover the price or any 
part thereof which has been paid. 

(2.) When the buyer has claimed and been granted a remedy in 
any one of these ways, no other remedy can thereafter be granted. 

(3.) Where the goods have been delivered to the buyer, he can 
not rescind the sale if he knew of the breach of warranty when he 
accepted the goods, or if he fails to notify the seller within a rea- 
sonable time of the election to rescind, or if he fails to return or to 
offer to return the goods to the seller in substantially as good con- 
dition as they were in at the time the property was transferred to 
the buyer. But if deterioration or injury of the goods is due to the 
breach of warranty, such deterioration or injury shall not prevent 
the buyer from returning or offering to return the goods to the 
seller and rescinding the sale. 

(4.) Where the buyer is entitled to rescind the sale and elect to 
do so, the buyer shall cease to be liable for the price upon returning 
or offering to return the goods. If the price or any part thereof has 
already been paid, the seller shall be liable to repay so much thereof 
as has been paid, concurrently with the return of the goods, or im- 
mediately after an offer to return the goods in exchange for repay- 
ment of the price. 

{5.) Where the buyer is entitled to rescind the sale and elects to 
do so, if the seller refuses to accept an offer of the buyer to return 
the goods, the buyer shall thereafter be deemed to hold the goods as 
bailee for the seller, but subject to a lien to secure the repayment 
of any portion of the price which has been paid, and with the reme- 
dies for the enforcement of such lien allowed to an unpaid seller by 
section 53. 

(6.) The measure of damages for breach of warranty is the loss di- 
rectly and naturally resulting, in the ordinary course of events, 
from the breach of warranty. 

(7.) In the case of breach of warranty of quality, such loss, in the 
absence of special circumstances showing proximate damage of a 
greater amount, is the difference between the value of the goods 
at the time of delivery to the buyer and the value they would have 
had if thev had answered to the warranty. 



This section differs materially frbm the corresponding section of the English 
Art —Section 53 This draft allows rescission as a remedy for breach of war- 
ranty The English law does not. In defence of the remedy of rescission see 
In article by the draftsman in 16 Harv. L. Rev. 465. This article led to a dis- 
cussion with Frofesscr Burdick, who supported the English doctrine Sec. 4 
ColumbirL Rpv. 1, 195, 265; 17 Harv. L. Rev. 500. Further, the English Act, 
fol owing Mondel v. Steel. 8 M. & W. 858, allows the buyer to recoup his damages 
fn aiTartion for the price and thereafter to bring an fetion for damages Th s 
seems erroneous, see Watkins v. American Bank,^34 Fed. Rep. ib (C. C. A.), 
and has been changed in this draft. 

Section 70.— [INTEREST AND SPECIAL DAMAGES.] Noth- 
ing in this act shall affect the right of the buyer or the seller to re- 
cover interest or special damages in any case where by law interest 
or special damages may be recoverable, or to recover money paid 
where the consideration for the payment of it has failed. 

This follows Section 54 of the English Act. 
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PART VI. 

INTERPRETATION. 

Section 71.— [VARIATION OF IMPLIED- OBLIGATIONS.] 
Where any right, duty, or liability would arise under a contract to 
sell or a sale by implication of law, it may be negatived or varied by 
express agreement or by the course of dealing between the parties, 
or by custom, if the custom be such as to bind both parties to the 
contract or the sale. 

This follows Section 55 of the English Act. 

Section 72.— [RIGHTS MAY BE ENFORCED BY ACTION.] 
Where any right, duty or liability is declared by this act, it may, 
unless otherwise by this act provided, be enforced by action. 

This follows Section 57 of the English Act. 

Section 73.— [RULE FOR CASES NOT PROVIDED FOR BY 
THIS ACT.] In any case not provided for in this act, the rules of 
law and equity, including the law merchant, and in particular the 
rules relating to the law of principal and agent and to the effect of 
fraud, misrepresentation, duress or coercion, mistake, bankruptcy, 
or other invalidating cause, shall continue to apply to contracts to 
sell and to sales of goods. 

This provision seems obviously desirable. 

Section 74.— [INTERPRETATION SHALL GIVE EFFECT TO 
PURPOSE OP UNIFORMITY.] This act shall be so interpreted 
and construed, if possible, as to elfectuate its general purpose to 
make uniform the law of those states which enact it. 

This section introduces a new principle of statutory interpretation. It is, 
however, obviously a proper principle in regard to statutes, the primary object 
of which is to make the law uniform. 

Section 75.— [PROVISIONS NOT APPLICABLE TO MORT- 
GAGES.] The provisions of this act relating to contracts to sell 
and to sales do not apply, unless so stated, to any transaction in 
the form of a contract to sell or a laie which is intended to operate 
by way of mortgage, pledge, charge, or other security. 

This follows Section 60 (2) of the English Act, except for the words "unless 
so stated." Though the draft does not generally purport to deal with the pe- 
culiar rules of mortgage law, there are a few places in which mortgage rela- 
tions or similar ones are covered, e. (/., Sections 20 (2), 22 (a). 

Section 76.— [DEFINITIONS.] (1.) In this net, unless the con- 
text or subject matter otherwise requires — 

"Action" includes counterclaim, set-off and suit in equity. 

"Buyer" means a person who buys or agrees to buy goods or any 
legal successor in interest of such person. 

"Defendant" includes a plaintiff against whom a right of set-off 
or counterclaim is asserted. 

"Delivery" means voluntary transfer of possession from one per- 
son to another. ^ 
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"Divisible contract to sell or sale' means a contract to sell or a 
sale in which by its terms the price foi a portion or portions of the 
goods less than the whole is fixed or ascertainable by computation. 

"Document of title to goods" includes any bill of ladinf-, dock war- 
rant, warehouse receipt or order for the delivery of }-oods, or any 
other document used in the ordinary course of business in the sale 
or transfer of goods, as proof of the possession or control of the 
goods, or authorizing or purporting to authorize the possessor of 
the document to transfer or receive, cither by endorsement or by de- 
livery, goods represented by such document. 

"Fault" means wrongful act oii default. 

"Fungible goods" mean goods of which any unit is from its nature 
or by mercantile usage treated as the equivalent of any other unit. 

"Future goods" mean goods to be manufactured or acquired by 
the seller after the making of the contract of sale. 

"Goods" include all chattels personal other than things in action 
and money. The term includes emblements, industrial growing 
crops, and things attached to or forming part of the land which are 
agreed to be severed before sale or under the contract of sale. 

"Order" in sections of this act relating to documents of title 
means an order by indorsement on the document. 

"Person" includes a corporation or partnershi]i or two or more 
persons having a joint or common interest. 

"Plaintiff" includes defendant assi rting a right of set-off or coun- 
terclaim. 

"Property" means the general property in goods, and not merely 
a special property. 

"Purchaser" includes mortgagee and pledgee. 

"Purchasi's" include taking as a mortgagee or as a pledgee. 

"Quality of goods" includes their state or coadition. 

"Sale" includes a bargain and sale as well as j sale and delivery. 

"Seller" means a person who sells oi agrees to sell goods, or any 
legal successor in interest of such person. 

"Specific goods" mean .noods identified and agreed upon at the 
time a contract to sell or a sale is made. 

"Value" is any consideration sufficient to support a simple con- 
tract. An antecedent or pre-existing claim, whether for money or 
not, constitutes value where goods or documents of title are taken 
either in satisfaction thereof or as security therefor. 

(2.) A thing is done "in good faith" within the meaning of this act 
when it is in fact done honestly, whether it be done negligently or 
not. 

(3.) A person is insolvent within the meaning of this act who 
either has ceased to I'ay his debts in the ordinary course of business 
or can not pay his debts as they become due, wliether he has com- 
mitted an act of bankruptcy or not, and whether he is insolvent 
within the meaning of the federal bankruptcy law or not. 

(4.) Goods are in a "deliverable state" within the meaning of this 
act when they are in such a state that the buyer would, under the 
contract, be bound to take delivery of them. 

The only one of these definitions requirirg comment is that of "value'' which 
follows the weight of authority at common law and the provision of the Ne- 
gotiable Instrument Law as intended by its framers. In regard to property 
other than negotiable instruments the la\^- of many states does not regard an 
antecedent debt as value; but it seems desirable to have a single rule for what 
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constitutes valuable consideration, and mercantile convenience supports the one 
adopted. It is supported, moreover, by the law of England and a few of our 
states. See Williston's Cases on Sales, (2d ed.) 369, n. 

Section 77.— [INCONSIvSTENT LEGISLATION EEPEALED.] 
, All acts or parts of acts inconsistent witli this act are hereby re- 
pealed. 

Section 78.— [TIME WHEN THE ACT TAKES EFFECT.]' This 
act shall take effect on the day of one thousand nine hun- 

dred and 

Section 79.— [NAME OF ACT.] This act may be cited as the 
Sales i^ct. 
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DRAFT OP AN ACT TO MAKE UNIFORM THF 
LAW OF WAREHOUSE RECEIPTS. 

Be it enacted, etc., as fpllows: 

PAKT I. 

THE ISSUE OF WAREHOUSE RECEIPTS. 

Section 1.— [PERSONS WHO MAY ISSUE RECEIPTS ] Ware- 
house receipts may be issued by any warehouseman. 

t Jrf^s ^'l^'fo"*' •'T'^^.'" connection with the definition of warehouseman in sec- 

n «n nr^^^r^t^nT.^ <°/ ?;ary.ng local conditions and laws it seemed impracticable 

m an act intended to be passed m many states to fix limits as to who might 

carry on the business of warehousing. misni. 

Section 2.— [F0R:M OF RECEIPTS. ESSENTIAL TERMS.] 
Warehouse receipts need not be in any particuhir form, but every 
such receipt must embody witliin its written or printed terms 

(a.) The location of the wareliouse where the goods are stored, 

(b.) Tlie date of issue of the rerei])t, 

(c.) The consecutive number of the receipt, 

(d.j A statement whether the goods received will be delivered to 
the bearer, to a sitecified person, or to a specified person or his order, 

(e.) Tlie rate of storage charges, 

(f.) A description of the goods or of the packages containing them, 

(g.) The signature of the warehouseman, which may be made by 
his authorized agent, 

(h.) If the receipt is issued for goods of which the warehouseman is 
owner, either solely or jointly or in common with others, the fact 
of such ownership, and 

(i.) A statement of the amount of advances made and of liabilities 
incurred for which the warehouseman claims a lien. If the precise 
amount of such advances made or of such liabilities incurred is, at 
the time of the issue of the receipt, unknown to the warehouseman 
or to his agent who issues it, a statement of the fact that advances 
have been made or liabilities incurred and the purpose thereof is 
sufficient. 

A warehouseman shall be liable to any person injured thereby, 
for all damage caused by the omission from a negotiable receipt ol 
any of the terms herein required. 

This section Is in accordance with business custom except (h) and (i). As 
some abuses have arisen from warehousemen issuing receipts on their own 
goods, it seemed wise that when they issued negotiable receipts in this way, the 
document should carry notice of the fact on its face. See Section 53 in this con- 
nection. It is obvious also that negotiable receipts should show on their face 
what charges are claimed against the goods. See further as to this, Section 30. 

Though it is desired that all warehouse receipts shall conform to the rules here 
laid down, the essential thing is that negotiable receipts shall do so, and as to 
them only is a sanction imposed for failing to insert the statutory terms. 
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Section 3.— [FORM OF RECEIPTS. WHAT TERMS MAY BE 
INSERTED.] A warehouseman may insert in a receipt, issued by 
him, any other terms and conditions, provided that such terms and 
conditions shall not — 

(a.) Be contrary to the provisions of this act. 

(b.) In any wise impair his obligation to exercisie that degree of 
care in the safe-keeping of the goods entrusted to him which a rea- 
sonably careful man would exercise in regard to similar goods of his 
own. 

Public policy demands that in 'the case of warehousemen, as well as in the 
case of carriers, where the question has more often arisen, a contract to he 
■freed from the consequences of negligence should not be allowed. See Schouler 
on Bailments (1905) §§ 36, 362 et seg. 

Section 4.— [DEFINITION OF NON-NEGOTIABLE RECEIPT.] 
A receipt in which it is stated that the goods received will be de- 
livered to the depositor, or to any other specified person, is a non- 
negotiable receipt. 

See note to the following- section. 

Section 5.— [DEFINITION OF NEGOTIABLE RECEIPT.] A 
receipt in which it is stated that the goods received will be delivered 
to the bearer, or to the order of any person named in such receipt 
is a negotiable receipt. 

No provision shall be inserted in a negotiable receipt that it is 
non-negotiable. Such provision, if inserted, shall be void. 

This draft makes a fundamental distinction throughout between negotiable 
and non-negotiable receipts. The former is the negotiable representative of the 
goods, the latter is merely evidence of an ordinary contract of bailment. This 
distinction accords with mercantile .usage, , and though in many places the law 
is not clear, the prevailing legal understanding agrees with the mercantile usage. 
Hallgarten v. Oldham, 135 Mass. 1. 

Section 6.— [DUPLICATE RECEIPTS MUST BE SO MARKED.] 
When more than one negotiable receipt is issued for the same goods, 
the word "duplicate" shall be plainly placed upoii the face of every 
such receipt, except the one first issued. A warehouseman shall be 
liable for all damage caused by his failure so to do to any one who 
purchased the subsequent receipt for value supposing it to be an 
original, even though the purchase be after the delivery of the 
goods by the warehouseman to the holder of the original receipt. 

It is the 'practice of most if not all careful warehousemen not to issue dupli- 
cate negotiable receipts at all, and such issues are to be discouraged, but fol- 
lowing a large number of statutes already existing this act instead of forbidding 
the practice altogether safeguards it by requiring the receipt to be plainly 
marked. 

Section 7.— [FAILURE TO MARK "NOT NEGOTIABLE."] A 
non-negotiable receipt shall have plainly ])laced upon its face by the 
warehouseman issuing it "non-negotiab](\" or "not negotiable." In 
case of the warehouseman's failure so to do, a holder of the receipt 
who purchased it for value supposing it to be negotiable, may, at 
his option, treat such reccij)t as im])osing upon the warehouseman 
the same liabilities he would have incurred had the receipt been 
negotiable. 
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This section shall not apply, howcvor, to U'ttors, memoranda, or 
written acknowledgments of an informal character. 

This section lilte tlie preceding is aimed at obvious frauds. Botli follow much 
existing legislation. See passages in Mohun on Warehousemen indexed at pp. 
943, 944. 



PART II. 

OBLIGATIONS AND RIGHTS OF WAREHOUSEMEN UPON THEIR RE- 
, CEIPTS. 

iSeetion S.— [OBLKiATIOX OF WAREHOUSE MAX TO DELIV- 
ER.] A warehouseman, in the absence of some lawful excuse pro- 
vided by this act, i.^ bound to deliver the goods upon a demand 
made either by the holder of a receipt for the goods or by the de- 
positor, if such demand is accompanied with — 

(a.) An offer to satisfy the wareliousemau's lien, 

(b.) An offer to surrender the receipt if negotiable, with such in- 
dorsements as would be necessary for the negotiation of the receipt, 
and 

(c.) A readiness and willingness to sign, when the goods are de- 
livered, an acknowledgment that they have been delivered, if such 
signature is requested by the warehouseman. 

In case the warehouseman refuses or fails to .leliver the goods in 
compliance with a demand by the holder or depositor so accom- 
panied, the burden shall be upon the warehousemnn to establish the 
existence of a lawful excuse for such refusal. 

See the definition of "holder" in Section 58. The requirement of signing an 
acknowledgment that the goods have been received is in accordance with uni- 
versal business usage, though it is doubtful if the usage has been supported 
by law. As the usage is reasonable it is adopted as the rule of this act. The 
burden imposed on the warehouseman in the last paragraph agrees with ex- 
isting law. Burnell v. N. T. C. R. R. Co. 45 N. T. 184. 

Section <».— [JtSTIFICATION OF N^AREIIOrSE^tlAN IX DE- 
LIVERIXO.] A warehouseman is justified in delivering the goods, 
subject to the provisions of the three following sections, to one who 
is — 

(a.) The person lawfully entitled to the jinssession of the goods, or 

his agent, 

(b.) A person who is either himself entitled to d.'livery by the terms 
of a non-negotiable receipt issued for the goods, or who has written 
authority from the person so entitled either indorsed upon the re- 
ceipt or written upon another pajier. oi 

(c.) A person in jiossession of a negotiable receipt liy the terms 
of which the goods are deliverable to him or oider or to bearer, or 
which has been indorsed to hiin or n^ blank by Wv person to whom 
delivery was promised by the terms of the receipt or by Ins mediate 
or immediate indorsee. 

This section gives the warehouseman a justification in some cases where 
he would not under the preceding section be bound to <JeUver J^- !' "nnld be 
presented a negotiable receipt properly indorsed, the warehouseman would be 
protected if he delivered the goods innocently. 
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Section 10.— [WAREHOUSEMAN'S LIABILITY FOR MISDE- 
LIVERY.] Where a warehouseman delivers the goods to one who 
is not in fact lawfully entitled to the possession of them, the ware- 
houseman shall beL liable as for conversion to all having a right of 
property or possession in the goods if he delivered the goods other- 
wise than as authorized by subdivisions (b) and (c) of the preceding 
section and though he delivered the goods as authorized by said 
subdivisions he shall be so liable, if prior to such delivery he had 
either 

(a.) Been requested, by or on behalf of the person lawfully en- 
titled to a right of property or possession in the goods, not to make 
such delivery, or 

(b.) Had information that the deliveiy about to be made was to 
one not lawfully entitled to the possession of the goods. 

This is believed to represent the law. See Schouler (1905) §§ 44, 45; Velsian 
v. Lewis, 15 Oreg. 539. 

Section 11.— [NEGOTIABLE RECEIPTS MUST BE CAN- 
CELLED WHEN GOODS DELIVERED.] Except as provided in 
Section 36, where a warehouseman delivers goods for which he had 
issued a negotiable receipt, the negotiation of which would trans- 
fer the right to the possession of the goods, and fails to take up and 
cancel the receipt, he shall be liable to any one who purchases for 
value in good faith such receipt, for failure to deliver the goods to 
him, whether such purchaser acquired title to the receipt before or 
after the delivery of the goods by the warehouseman. 

It is an obvious requirement of the mercantile use of negotiable receipts that 
the goods shall remain in the warehouse as long, as the receipt is outstanding, 
and statutes similar in effect to this section are in force in some states. Mohuu, 
2, 24, 355, 382, 538, 593. 

The section does not apply to non-negotiable receipts, because usage and 
mercantile necessity frequently require delivery in such cases without surrender 
of the receipt. 

Section 12.— [NEGOTIABLE RECEIPTS MUST BE CAN- 
CELLED OR MARKED WHEN PART OF GOODS DELIVERED.] 
Except as provided in Section 36, where a warehouseman delivers 
part of the goods for which he had issued a negotiable receipt and 
fails either to take up and cancel such receipt, or to place plainly 
upon it a statement of what goods or packages have been delivered 
he shall be liable, to any one who purchases for value in good faith 
such receipt, for failure to deliver all the goods specified in the re- 
ceipt, whether such purchaser acquired title to the receipt before or 
after the delivery of any portion of the goods by the warehouseman. 

This section follows as to partial deliveries the rule of the preceding. 

Section 13.— [ALTERED RECEIPTS.] The alteration of a re- 
ceipt shall not excuse the warehouseman who issued it from any 
liability if such alteration was 

(a.) Immaterial, 

(b.) Authorized, or 

(c.) Made without fraudulent intent. 

If the alteration was authorized, the warehouseman shall be 
liable accordiuf;- to the terms of the receipt as altered. If the alter- 
tion was unauthorized, but made without fraudulent intent, the 
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warehouseman shall be liable according to the terms of (he receipt 
as they were before alteration. ' 

Material and fraudulent alt.'ration of a receipt shall not excuse 
the warehouseman who issued it from liability lo deliver, accordin.> 
to the terms of the receipt as originally issued, the floods for which 
It- was issued, but shall excuse him from anv other liability to the 
person who made the alteration and to anypei-.^on who took with 
notice, of the alteration. Any purchaser of (he receipt for yalue 
without notice of the alteration shall acquire the same rights 
against the warehouseman wliich such purchaser would have ac- 
quired if the recinpt had not been altered at the time of the purchase. 

This section adopts the prevailing rule of the common law. Even fraudulent 
alteration cannot divest the title of the owner of stored goods and the ware- 
houseman IS therefore liable to redeliver them to the owner. 

Section U.— [LOST OR DESTROYED RECEIPTS.] Where a 
negotiable receipt has been lost or destroyed, a court of competent 
jurisdiction may order the delivery of the goods upon satisfactory 
proof of such loss or destruction and upon the giving of a bond with 
suffleient sureties to be approved by the court to protect the ware- 
houseman from any liability or expense, which he or any person in- 
jured by such delivery may incur by reason of the original receipt re- 
maining outstanding. The court niay also in its discretion order 
the payment of the warehouseman's reasonable costs and counsel 
fees. 

The delivery of the goods under an order of the court as provided 
in this section, shall not relieve the warehouseman from liability to 
a person to whom the negotiable receipt has been or shall be nego- 
tiated for value without notice of the proceedin;.is or of the delivery 
of the goods. 

As it is for obvious reasons forbidden and indeed made a criminal offence 
(Section 52) to issue an additional negotiable receipt, it is evident that great care 
must be used in permitting such an issue or what is the same thing the rede- 
livery of the goods without the surrender of the original receipt. It is not enough 
that the parties agree that the goods shall be given up or a new receipt issued. 
It is essential that a court shall pass upon the question and make sure that the 
original is lost or destroyed and that a proper indemnity is taken, for the rights 
of possible innocent purchasers of the original reeeipt'are involved. 

Section '15.— [EFFECT OF DFPLICATE RECEIPTS.] A re- 
ceipt upon the face of which the word "duplicate" is plainly placed 
is a representation and warranty bv the warehouseman that such 
receipt is an accurate copy of an original receipt properly issued and 
uncancelled at the date of the issue of the duplicate, but shall im- 
pose upon him no other liability. 

See note to Section 6. 

Section 16.— [WAREHOrSE]\IAX CAN NOT SET FP TITLE IN 
HIMSELF.] Xo title or right to the possession of the goods, on 
the part of the warehouseman, unless such title or right is derived 
directly or indirectly from a transfer made by the depositor at the 
time of or subsequent to the deposit for stora';<\ or from the ware- 
houseman's lien, shall excuse the warehouseman from liability for 
refusing to deliver the goods according to the terms of the receipt. 

This states the common law, 3 Am. & Btig. Encyc. of Law, 759, 
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Section 17.— [INTEEPLEADEE OF ADVEESE CLAIMANTS.] 
I-f more than one person claim the title or possession of the goods, 
the warehouseman may, either as a defence to an action brought 
against him for non-deliverv of the goods, or as an original suit, 
whicherer is appropriate, require all known claimants to interplead. 

The case of Crawshay v. Thornton, 2 Myl & C. 1 unfortunately held that 
interpleader was not a proper remedy in such a case. It is, however, the only 
adequate remedy'and is probably generally allowed in this country. 3 Am. 
& Bng. Bncyc. of Law, 762. 

Section 18.— [WAEEHOUSEMAN HAS EEASONABLE TIME 
TO DETEEMINE VALIDITY OP CLAIMS.] If some one other 
than the depositor or person claiming under him has a claim to the 
title or possession of the goods, and the warehouseman has infor- 
mation of such claim, the warehouseman shall be excused from lia- 
bility for refusing to deliver the goods, either to the depositor or 
person claiming under him or to the adverse claimant, until the 
warehouseman has had a reasonable time to ascertain the validity 
of the adverse claim or to bring legal proceedings to compel all 
claimants to interplead. 

It seems obviously proper that the warehouseman should be protected for such 
brief period as may be necessary to enable him to determine the rig-hts of the 
claimants. 

Section 19.— [ADVEESE TITLE IS NO DEFENCE, EXCEPT AS 
ABOVE PEOVIDED.] Except as provided in the two preceding 
sections and in Sections 9 and 3R, no right or title of a third person 
shall be a defence to an action brougjit by the depositor or person 
claiming under him against the warehouseman for failure to deliver 
the goods according to the terms of the receipt. 

Except as qualified by the 'preceding sections, the common law doctrine is here 
stated that a 'bailee can not set up the title of a third person as an excuse for 
failure to deliver goods. See 3 Am. & EWg. Encyc. 758. 

Section 20.— [LIABILITY FOE NON-EXISTENCE OE MISDE- 
SCEIPTION OF GOODS.] A warehouseman shall be liable to the 
holder of a receipt for damages caused by the non-existence of the 
goods or by the failure of the goods to correspond with the descrip- 
tion thereof in the receipt at the time of its issue. If, however, the 
goods are described in a receipt merely by a statement of marks or 
labels upon them, or upon packages containing them, or by a state- 
ment that the goods are said to be goods of a certain kind, or that 
packages containing the goods are said to contain goods of a cer- 
tain kind, or by words of like purport, such statements, if true, 
shall not make liable the wareliouseman issuing the receipt, al- 
though the goods are not of the kind which the marks or labels upon 
them indicate, or of the kind they were said to be by the depositor. 

This section imposes on the warehouseman a stricter rule than that generally 
in force in this country in that it makes a warehouseman liable for an innocent 
misdescription of the goods. See Hale v. Milwaukee Dock Co. 23 Wis. 276; but 
as the warehouseman can readily protect himself by inserting in the receipt only 
what he knows, namely the marks on the goods or the statements of the deposi- 
tor regarding them, it seems best to make the warehouseman responsible for 
what he asserts. 

Section 21.— [LIABILITY FOE CAEE OF GOODS.] A ware- 
houseman shall be liable for any loss or injury to the goods caused 
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car-eful owner of similar goods would exercise, but he shall not be 
liable, in the absence of an agreement lo the contrary, for any loss 
or injury to the goods which ,ould not have been avoided by the 
exercise of such care. •' 

This states the common law. 3 Am. & Eng. Bncyc. 750. 

Section 22.— [GOODS MUST BE KEPT SEPARATE 1 Excent 
as provided in the following section, a warehouseman shall keep the 
goods so far separate from goods of other depositors, and from 
other goods of the same depositor for which a separate receipt has 
been issued, as to permit at all times the identification and rede- 
livery of the goods deposited. 

As to most merchandise, of course, the warehouseman's duty is to keep the 
feptlon LThe rule°' ■ ^^^^'^*^- ^he following section provfdes for the ex! 

Section 23.— [FUXOIBLE GOODS MAY BE COMMINGLED IF 
WAKEHOrSEMAX AUTHOEIZSD.] If authorized by agreement 
or by custom, a warehouseman may mingle fungible goods with other 
goods of the same kind and grade. In such case the various deposi- 
tors of the mingled goods shall own the entire mass in common, and 
each depositor shall be entitled to such portion thereof as the 
amount deposited by him bears to the whole. 

An exceptional rule prevails in this country by custom as to grain and similar 
merchandise. See definition of fungible in Section 58. 

Section 24.— [LIABILITY OF WAREHOUSEMAN TO DEPOSI- 
TORS OF C0M:\IINGLED goods.] The warehouseman shall be 
severally liable to each depositor for tlie care and redelivery of his 
share of such mass to the same extent and under the same circum- 
stances as if the goods had been kept separate. 

This section and the two preceding sections state the general American law. 

Section 25.— [ATTACHMENT OR LEVY UPON GOODS FOR 
WHICH A NEGOTIABLE RECEIPT HAS BEEN ISSUED.] If 
goods are delivered to a warehouseman by the owner or by a person 
whose act in conveying the title to them to a purchaser in good faith 
for value would bind the owner, and a negotiable receipt is issued 
for them, they can not thereafter, while in the possession of the 
v.-arehouseman, be attached by garnishment or otherwise, or be 
levied upon under an execution, unless the receipt be first surren- 
dered to the warehouseman, or its negotiation enjoined. The ware- 
houseman shall in no case be compelled to deliver up the actual 
possession of the goods until the receipt is surrendered to him or im- 
pounded by the court. 

If the mercantile theory of documents of title, such as bills of lading and 
warehouse receipts, were carried to its logical extent, no attachment of the 
goods represented by the document or levy upon them could be permitted while 
the negotiable document was outstanding. For the mercantile theory proceeds 
upon the assumption that a negotiable document of title represents the goods and 
may be safely dealt with on that assumption. For one and the same reason it is 
not admissible for the bailee to deliver the goods without taking up an out-stand- 
ing negotiable receipt for them, and for the law to allow attachment or levy 
upon the goods, regardless of outstanding negotiable documents. For a similar 
reason the maker of negotiable notes is protected by garnishment; in most 
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states by absolutely disallowing such garnishment and in other states by 
making any garnishment subject to the rights of even a subsequent purchaser 
for value before maturity of the paper. Likewise by statute in some states an 
attachment of stock is postponed to a subsequent purchaser of the stock cer- 
tificate. Clews V. Friedman, 180 Mass. 556. So in the case of carriers, some pro- 
tection against garnishment has been given. In most states, if the goods are 
actually in transit the carrier can not be garnished, 14 Am. & B:ng. Encyc. of 
Law, 810-. A transfer of the bill of lading prevails over a subsequent attachment. 
Mather v. Gordon, 69 At. Rep. 424 (Conn.); Robert C. White Co. v. Chicago & 
C. R. Co. 87 Mo. App. 330; Union Bank v. Rowan, 23 S. C. 339; and in Peters v. 
Elliott, 78 111. 321, it was held, that an attaching creditor of a consignor- was 
postponed to one who bought the bill of lading subsequently. 

It was thought best in this draft not to take the extreme position that no at- 
tachment, garnishment or levy could be made on property for which a negotiable 
receipt was outstanding, but to cover the essential practical point by making it a 
condition of the validity of such seizure that the negotiation of the receipt be en- 
joined or the document impounded. The following section expressly gives the 
court full power to aid, by injunction and otherwise, a creditor seeking to get 
at a negotiable receipt and the property covered thereby. 

-Section 26.— [CEEDITORS' REMEDIES TO REACH NEGOTIA- 
BLE RECEIPTS.] A creditor whose debtor is the owner of a nego- 
tiable receipt shall be entitled to such aid from courts of appropriate 
jurisdiction, by injunction and otherwise, in attaching such receipt 
or in satisfying the claim by means thereof as is allowed at law or, 
in equity, in regard to property which can not readily be attached 
or levied upon by ordinary legal process. 

This section is to enable the court to give the fullest relief possible in making 
the negotiable receipt available to the creditor since the goods can not other- 
wise be taken from the warehouseman's possession. 

Section 27.— [WHAT CLAIMS ARE INCLUDED IN THE WARE- 
HOUSEMAN'S LIEN.] Subject to the provisions of Section 30, a 
warehouseman shall have a lien on goods deposited or on the pro- 
ceeds thereof in his hands, for all lawful charges for storage and 
preservation of the goods; also for all lawful claims for money ad- 
vanced, interest, insurance, transportation, labor, weighing, cooper- 
ing and other charges and expenses in relation to such goods; also 
for all reasonable charges and expenses for notice, and advertise- 
ments of sale, and for sale of the goods where default has been made 
ill satisfying the warehouseman's lien. 

This extends the common law, but has the precedent of other statutes. See 
Mohun, 37, 86, 124, 203, 215, 352, 546, 553, 706, 772, 801, 833. 

Sectidn 28.— [AGAINST WHAT PROPERTY THE LIEN MAY 
BE ENFORCED.] Subject to the provisions of Section 30, a ware- 
houseman's lien may be enforced — 

(a.) Against all goods, whenever deposited, belonging to-the per- 
son who is liable as debtor for the claims in regard to which the 
lien is asserted, and 

(b.) Against all goods belonging to others which have been' de- 
posited at any time by the person who is liable as debtor for the 
claims in regard to which the lien is asserted, if such person had been 
so entrusted with the possession of the goods that a pledge of the 
same by him at the time of the deposit to one who took the goods in 
good faith for value would have been valid. 

Section 29.— [HOW THE LIEN MAY BE LOST.] A warehouse 
man loses his lien upon goods — ■ 

(a.) By surrendering possession thereof, or 
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^b.) liy rcfusinji' to deliver the Roods wlieii a demand is made with 
which he is bound to comply under Uie provisions of this act. 

This section merely states the rule of the common law. 

Section 30.— [NEGOTIABLE RECEIPT MUST STATE 
CHARGES FOR WHICH LIEX IS CLAIMED.] If a negotiable 
receipt is issued for* goods, tht' warehouseman shall have no lien 
thereon, except for charges for storage of those goods subsequent 
to the date of the receipt, unless the receipt expresslj- enumerates 
other charges for which a lien is claimed. In such case there shall 
be a lien for the charges enumerated so far as they are within the 
terms of Section 27, although the amount of the charges so enum- 
erated is not stated in the receipt. 

This section is obviously requisite for the credit of negotiable receipts. See 
note to Section 2. 

Section 31.— [WAREHOTTSEMAN NEED NOT DELIVER UNTIL 
LIEN IS SATISFIED.] A warehouseman having a lien valid 
against the person demanding the goods may refuse to deliver the 
goods to him until the lien is satisfied. 

This is the rule of the common law. 

Section 32.— [WAREHOUSEMANS LIEN DOES NOT PRE- 
CLUDE OTHER REMEDIES.] Whether a warehouseman has or 
has not a lien upon the goods, he is entitled to all remedies allowed 
by law to a creditor against his debtoi, for the collection from the 
depositor of all charges and advances which the depositor has ex- 
pressly or impliedly contracted with the warehouseman to pay. 

This section also only restates the common law. 

Section 33.— [SATISFACTION OF LIEN BY SALE.] A ware- 
houseman's lien for a claim which has become due may be satisfied 
as follows: 

The warehouseman shall give a written notice to the person on 
whose account the goods are held, and to any other person known 
by the warehouseman to claim an interest in the goods. Such 
notice shall be given bv delivery in person or by registered letter ad- 
dressed to the last known place of business or abode of the person 
to be notified. The notice shall contain— , , . , • 

(a ) \n itemized statement of the warehouseman's claim, showing 
the sum due at the time of the notice and the date or dates when it 

became due, . , , . , ,, ,• „^: ,+„ 

(b.) A brief description of the goods against which the hen exists, 
(c. A demand that the amount of the claim a. s stated in the 
notice, and of such further claim as shall ^'''''\'^^^\}'' Zt.Tv 
or before a day mentioned, not less than ten days from the deln.i> 
of tht POtWe if i-, is personally delivered, or from he tmie ^^ jf " 
the notice should reachjts destination, according to the due couise 
jf post, if the notice is sent by mail, and 

(d.) A statement that unless the claim '^ P'''i<i/^'V?°J','^, *™; 
specified the goods will be advertised for sale and sold by auction 
at a specified time and place. 
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In accordance with the terms of a notice so given, a sale of the 
goods by auction may be had to satisfy any vali'l claim of the ware- 
houseman for which he has a lien on the goods. The sale shall be 
had in the place where the lien was accjuired, or, if such place is 
manifestly unsuitable for the purpose, at the nearest suitable place. 
After the time for the payment of the claim specified in the notice 
to the depositor has elapsed, an advertisemeni of the sale, describ- 
ing the goods to be sold, and stating the name of the owner or person 
on whose account the goods are held, and the time and place of the 
sale, shall be published once a week for two consecutive weeks in 
a newspaper published in the place where sucli sale is to be held. 
The sale shall not be held less than fifteen days from the time of the 
first publication. If there is no newspaper published in such place, 
the advertisement shall be posted at least ten days before such sale 
In not less than six conspicuous places therein. 

Prom the proceeds of such sale the warehouseman shall satisfy 
his lien, including the reasonable charges of notice, advertisement, 
and sale. The balance, if any, of such proceeds shall be held by the 
warehouseman, and delivered on demand to the person to whom he 
would have been bound to deliver or justified in delivering the goods. 

At any time before the goods are so sold any person claiming a 
right of property or possession therein may pay the warehouseman 
the amount necessary to satisfy his lien and to pay the reasonable 
expenses and liabilities incurred in serving notices and advertising 
and preijaring for the sale up to the time of such payment. The 
warehouseman shall deliver the goods to the person making such 
payment if he is a person entitled, under the provisions of this act, 
to the possession of the goods on payment of charges thereon. 
Otherwise the warehouseman shall retain possession of the goods 
according to the terms of the original contract of deposit. 

This section is copied with slight changes from the New York law, MJohun, 553. 

Section 34.— [PERISHABLE AND HAZARDOUS GOODS.] If 

goods are of a perishable nature, or by keeping will deteriorate 
greatly in value, or by their odor, leakage, inflammability, or ex- 
plosive nature, will be liable to injure other property, the warehouse- 
man may give such notice to the owner, or to the person in whose 
name the goods are stored, as is reasonable and possible under the 
circumstances, to satisfy the lien upon such goods, and to remove 
them from the warehouse, and in the event of the failure of such per- 
son to satisfy the lien and to remove the goods within the time so 
specified, the warehouseman may sell the goods at public or private 
sale without advertising. If the warehouseman after a reasonable 
effort is unable to sell such goods, he may dispose of them in any 
lawful manner, and shall incur no liability by reason thereof. 

The proceeds of any sale made under the terms of this section shall 
be disposed of in the same way as the proceeds of sales made under 
the terms of the preceding section. 

This section is copied with slight changes from Massachusetts Rev. Laws, i:. 
69, sec. 9. 

Section 35.— [OTHER METHODS OF ENFORCING LIENS.] 
The remedy for enforcing a lien herein provided does not preclude 
any other remedies allowed by law for the enforcement of a lien 
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against personal property nor bar the right to recover so much of 
the warehouseman's" claim as shall not be paid by the proceeds of 
the sale of the property. 

It did not seemi wise in view of the wide difterence in procedure between some 
of the states to malce the method of enforcing a lien provided by Section 33 
exclusive. 

Section 36.— [EFFECT OF SALE.] After goods have been law- 
fully sold to satisfy a warehouseman's lien, or have been lawfully 
sold or disposed of because of their perishable or hazardous nature, 
the warehouseman shall not thereafter be liable for failure to de- 
liver the goods to the depositor, or owner of the jiciods, or to a holder 
of the receipt given for the goods when they were deposited, even 
if such receipt be negotiable 

This section necessarily qualifies the right of a purchaser of a negotiable re- 
ceipt. Such a purchaser may ordinarily assume that if the document was issued 
to the owner of the goods and has been duly transferred to the purchaser, the 
latter will get a good title, but this assumption must be qualified by the chance 
referred to in this section. The age of the receipt will, however, ordinarily give 
warning. Moreover the purchaser of the receipt will be entitled to the balance 
of the proceeds of the sale, after satisfying the warehouseman. 



PAKT III. 

NEGOTIATION AND TRANSFER OF RECEIPTS. 

Section 37.— [XEGOTIATIOX OF NEGOTIABLE RECEIPTS 
BY DELIVERY.] A negotiable receipt may be negotiated by de- 
livery — 

(a.) Where, by the terms of the receipt, the warehouseman under- 
takes to deliver the goods to the bearer, or 

(b.) Where, bv the terms of the receipt, the warehouseman un- 
dertakes to deliver the goods to the order of a specified person, and 
such person or a subsequent indor.scf of the receipt has indorsed it 
in blank or to bearer. 

Where, by the terms of a negotiable receipt, the goods are de- 
liverable to bearer or where a negotiable receipt has been indorsed 
in blank or to bearer, any holder may indorse the same to himself 
or to any other specified person, and in such cane the receipt shall 
thereafter be negotiated only by the indorsement of such indorsee. 

It is not usual for warehouse receipts to be made to bearer but as it seems 
clear that if a receipt were made in that form it should be negotiable by de- 
livery it seemed wise to make provision for the case. The rule as to restr ct ve 
indorsement is also aimed rather to cover a possible contingency than a usual 
practice. 

Section 38.-[NEGOTIATION 'oF NEGOTIABLE RECEIPTS 
BY INDORSEMENT.] A negotiable receipt may be negotiated 
by the indorsement of the person to whose order the goods are, by 
the terms of the receipt, deliverable. Such indorsement may be 
in blank, to bearer or to a specified person. If indorsed to a speci- 
fied person, it mav be again negotiated by the indorsement of such 
4 
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person in blank, to bearer or to another specified person. Subse- 
quent negotiation may be made in like manner. 

This section applies the law of iDills and notes, as it is in fact apiplied by mer- 
cantile, custom, to warehouse receipts. 

Section 39.— [TRANSFER OF RECEIPTS.] A receipt wliich is 
not in sucii form that it can be negotiated by delivery may be trans- 
ferred by tlie holder by delivery to a purchaser or donee. 

A non-negotiable receipt cannot be negotiated, and the indorse- 
ment of such a receipt gives the transferee no additional right. 

The. three percedrng sections follow the terminology of the Negotiable Instru- 
ments Law in distinguishing "negotiation" and "transfer." Section 39 applies not 
only to the transfer of non-negotiable receipts, but also to the transfer without a 
necessary indorsement of negotiable receipts. 

Section 40.— [WHO MAY NEGOTIATE A RECEIPT.] A nego- 
tiable receipt may be negotiated — 

(a.) By the owner thereof, or 

(b.) By any person to whom the possession or custody of the re- 
ceipt has been entrusted by the owner, if, by the terms of the re- 
ceipt, the warehouseman undertakes to deliver the goods to the order 
of the person to whom the possession or custody of .the receipt has 
been entrusted, or if at the time of such entrusting the receipt is in 
such form that it may be negotiated by delivery. 

This section and the next are of fundamental ijnportance to the mercantile 
community. T'hey state familiar law in regard to" bills and notes and there is 
authority for them in the statutes making warehouse receipts and bills of lading 
negotiable and in well recognized mercantile custom. It will be noticed that 
one who takes by trespass or a finder is not included within the description of 
those who may negotiate. To this extent 'the warehouse receipt is not made the 
equal of the bill of exchange in negotiability. 

Section 41.— [RIGHTS OF, PERSON TO WHOM A RECEIPT 
HAS BEEN NEGOTIATED.] A person to whom a negotiable re- 
ceipt has been duly negotiated acquires thereby — 

(a.) Such title to the goods as the person negotiating the receipt 
to him had or had ability to convey to a purchaser in good faith for 
value, and also such title to the goods as the depositor or person to 
whose order the goods were to be delivered by the terms of the re- 
ceipt had or had ability to convey to a purchaser in good faith for 
value, and 

(b.) The direct obligation of the warehouseman to hold possession 
of. the goods for him according to the terms of the receipt as fully 
as if the warehouseman had contracted directly with him. 

This section follows the mercantile theory of making the negotiable receipt 
represent not simply the title the person negotiating it had, but also whatever 
property the depositor had, that being what the receipt represented. Many 
states already have statutes making warehouse receipts negotiable, Mohun, 944; 
but these statutes have been so brief that they have been variously construed 
and have to some extent failed of their purpose. See Shaw v. Railroad Co. 101 
U. S. 657; Hurt's Case, 99 Ala. 140; Bank v. Lee, 99 Ala. 496. 

Section 42.— [RIGHTS OF PERSON TO WHOM A RECEIPT 
HAS BEEN TRANSFEREED.] A person to whom a re^-eipt has 
been transferred but not negotiated, acquires thereby, asi against 
the transferor, the title to the goods, subject to the terms of any 
agreement with the transferor. 
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If the receipt is non-negotiable sucli person also acquires the right 
to notify the warehouseman of the transfer to 'liin of such receipt, 
and thereby to acquire the direct obligation of ihe warehouseman 
to hold possession of the goods for hiui according lo the term's of the 
receipt. 

Prior to the notification of the warehouseman l)y the transferor or 
transferee of a non-negotiable receipt, the title of the transferee to 
the goods and the right to acquire the obligation of the warehouse- 
man may be defeated by the levy of an attachment or execution 
upon the goods by a creditor of the transferor, or by a notification 
to the warehouseman by the transferor or a subsequent purchaser 
from the transferor of a subsequent sale of the goods by the trans- 
feror. 

So far as a nan-negotiable receipt is concerned this states tiie rights at com- 
mon law of any purchaser of bailed goods. Therefore the purchaser gets noth- 
ing by the warehouse receipt except evidence. In the case of a negotiable re- 
ceipt the purchaser has the further right given by the next section. 

Section 43.— [TRANSFER OF NEGOTIABLE RECEIPT WITH- 
OUT INDORSEMENT.] Where a negotiable receipt is transferred 
for value by delivery, and the indorsement of the transferor is es- 
sential for negotiation, the transferee acquires a right against the 
transferor to compel him to indorse the receipt, unless a contrary 
intention appears. The negotiation shall take cttect as of the time 
when the indorsement is actually made. 

This follows the analogy of bills and notes. Crawford, Negot. Inst. Law, § 79. 

Section 44.— [WARRANTIES ON SALE OF RECEIPT.] A per- 
son who for value negotiates or translers a receipt by indorsement 
or delivery, including one who assigas for value a claim secured by 
a receipt, unless a contrary intention appears, warrants — 

(a.) That the receipt is genuine, 

(b.) That he has a legal right to negotiate or transfer it, 

(c.) That he has knowledge of no fact which would impair the 
validity or worth of the receipt, and 

(d.) That he has a right to transfer the title to the goods, and that 
the goods are merchantable or fit for a particular purpose whenever 
such warranties would have been implied, if the qontract of the 
parties had been to transfer without a receipt the goods represented 
thereby. 

This section except (d) follows the Negotiable Instruments Law. Crawford, 
§ 115. (d) it is believed states the existing law. 

Section 45.— [INDORSER NOT A GUARANTOR.] The indorse- 
ment of a receipt shall not make tlie indoiser liable for any failure 
on the part of tlie warehouseman or ])re\ious indorsers of the re- 
ceipt to fulfill their respective obligations. 

Mercantile usage in regard to warehouse receipts differs from that in regard 
to bills and notes in the matter to which this section relates. It states the ex- 
isting law even where statutes have made warehouse receipts and billsof lading 
negotiable. Shaw v. Railroad Co. 101 U. S. 557; Mida v. Gei.3smann, 1( III. App. 
207. 

Section 4C.— [NO WARRANTY OlPLIET) FROM ACCEPTING 
PAYMENT OF A DEBT.] A mortgagee, pledgee or holder for se- 
curity of a receipt who in good faith demands ov receives payment 
of the debt for which such receipt is security, whether from a party 
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to a draft drawn for such debt or from any other person, shall not 
by so doing be deemed to represent or to warra.it the genuineness 
of such,.receipt or the quantity or quality of the goods therein de- 
scribed. 

There are several English denisions to the effect that the holder of a bill of 
exchange having a forged bill of lading as security is not liable to refund pay- 
ment of the draft if he receives payment from the drawee. To the same effect 
are Hoffman v. Bank, 12 Wall. 181 ; Goetz v. Bank, 119 U. S. 551, and see Daniel 
on Neg. Inst. §§ 174, 175. 

In Lianda v. Lattin, 19 Tex. Civ. App. 246, however, without referring to these 
authorities, the court went to the extreme length of holding that the holder of 
a bill of lading taken for security on the discount of a draft succeeded to all the 
liabilities of his transferor, the seller of the goods, and was to be regarded as 
warranting the quality of the goods to the same extent as the seller. This deci- 
sion, though opposed to both authority and reason, was soon followed in Finch 
V. Gregg, 126 N. C. 176, and Searles v. Smith Grain Co., 80 Miss. 688. A contrary 
decision was, however, rendered in Tolerton-Stetson Co. v. Anglo-California 
Bank, 112 la. 706, and more recently Landa v. Lattin has been overruled in its 
own state, Blaidsell Co. v. Citizens' Nat. Bank, 96 Tex. 626, but has neverthe- 
less been subsequently followed in Alabama. Though these decisions all relate 
to bills of lading the same question may arise as to warehouse receipts and it 
seemed wise to provide for it. 

Section 47.— [WHEN NEGOTIATION NOT IMPAIRED BY 
FRAUD, MIST.VKE, OR DURESS.] The Talidity of the negotiation . 
of a receipt is not impaired by the fact that such negotiation was a 
breach of duty on the part of the person making Ihe negotiation, or 
by the fact that the owner of the receipt was induced by fraud, mis- 
take, or duress to entrust the possession or custody of the receipt 
to such person, if the person to whom the receipt was negotiated, or 
a person to whom the receipt was subsequently negotiated, paid 
value therefor, without notice of the breach of duty, or fraud, mis- 
take, or duress 

This section merely elaborates for the sake of clearness certain cases within 
the terms of Section 40. 

Section 48.— [SUBSEQUENT NEGOTIATION.] Where a person 
having sold, mortgaged, or pledged goods which y re in a warehouse 
and for which a negotiable receipt has been issued, or having sold, 
mortgaged, or pledged the negotiable receipt representing such 
goods, continues in possession of the negotiable receipt, the subse- 
quent negotiation thereof by that person under any sale, or other 
disposition thereof to any person receiving the same in good faith, 
for value and without notice of the previous sale, mortgage or 
pledge, shall have the same effect as if the first purchaser of the 
goods or receipt had expressly authorized the subsequent negotia- 
tion. 

This is copied from Section 25 (1) of the English Sale of Goods Act, where it 
applies tO' all sales of goods. It is of especial importance in the case of negoti- 
able documents of title. 

■Section 49.— [NEGOTIATION DEFEATS VENDOR'S LIEN.] 
Where a negotiable receipt has been issued for goods, no seller's lien 
or right of stoppage in transitu shall defeat the rights of any pur- 
chaser for value in good faith to whom such receipt has been nego- 
tiated whether such negotiation be prior or subsequent to the notifi- 
cation to the warehouseman who issued such receipt of the seller's 
claim to a lien or right of stoppage in transitu. Nor shall the 
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warehouseman be oblijjicd (o deliver ov jnstifie.l in delivering the 
goods to an unpaid seller unless (!u- receipt is first surrendered for 
cancellation 

This perhaps goes beyond the existing law. Mechem on Sales § 1507 See 
however, Newhall v. Central Pac. R. R., 51 Cal. 345. The protection of dealings 
in negotiable receipts clearly requires that a vendor, who has by giving up 
possession of goods or warehouse receipts allowed negotiable receipts to be out- 
standing, should not be permitted to defeat one who buys such receipts 



TART I\'. 

CRIMINAL OFFENSES. 



Section 50.— [ISSUE OF RECEIPT FOR GOODS NOT RECEIV- 
ED.] A warehouseman, or any officer, agent, or servant of a ware- 
houseman, who issues or aids in issuii;s a receipt knowing that the 
goods for which such receipt is issued have not been actually re- 
ceived by such warehouseman, or .r.e not under his actual control 
at the time of issuing such receipt, shall be guilty of a crime, and 
upon conviction shall be punished for each offence by imprisonment 
not exceeding five years, or by a fine not exceedin,^' five thousand dol- 
lars, or by both. 

To insure the fundamental basis on which the value of negotiable receipts 
must rest it seemed necessary to punish criminally any misrepresentation or 
fraud In regard to the existence of the goods behind the receipt. Other obvious 
frauds are aimed at by the following five sections. 

Section 51.— [ISSUE OF RECEIPT CONTAINING FALSE 
STATEMENT.] A warehouseman, or any officer, agent, or servant 
of a warehouseman, who fraudulently issues or aids in fraudulently 
issuing a receipt for tjoods knowing that it contains any false state- 
ment, sTiall be guilty of a crime, and upon conviction shall be pun- 
ished for each offenc e by imprisonment not exceeding one year, or 
by a fine not exceeding one thousand dollars, or by both. 

See note to Section 50. 

Section .52.— [ISgUE OF DUPLKWTE RECEIPTS NOT SO 
MARKED.] A warehouseman, or any officer, agent, or servant of 
a warehouseman, who issues or aids in issuing a duplicate or addi- 
tional negotiable receipt for goods knowing that a former negotiable 
receipt for the same goods or any part of them is outstanding and 
uncancelled, without plainly placing upon the face thereof the word 
"Duplicate," except in the case of a lost or destroyed receipt after 
proceedings as provided for in Section 14, shall be guilty of a crime, 
and upon conviction shall be punished foi- each offence by imprison- 
ment not exceeding five years, or by a fine not exceeding five thou- 
sand dollars, or by both. 

See note to Section 50. 

Section 53.— [ISSUE FOR WAREHOUSEMAN'S GOODS OF 
RECEIPTS WHICH DO NOT STATE THAT FA( "T.] Where there 
are deposited with or held by a warehouseman goods of which he is 
owner, either solely or jointly or in common with others, such ware- 
houseman, or any 'of his officers, agents, or servants who, knowing 
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this ownersMp, issues or aids in issuing a negotiable receipt for such 
goods which does not state such ownership, shall be guilty of a criifle, 
and upon conviction shall be punished for each offence by imprison- 
ment not exceeding one year, or by a tine not exceeding one thou- 
sand dollars, or by both. 

See note to Section 50. 

Section 54— [DELIVERY OF GOODS WITHOUT OBTAINING 
.NEGOTIABLE EECEIPT.] A warehouseman, or any officer, agent, 
or servant of a warehouseman who delivers goods out of the posses- 
sion of such war&houseman, knowing that a negotiable receipt the 
negotiation of which would transfer the right to the possession of 
such goods is outstanding and uncancelled, without obtaining the 
possession of such receipt at or before the time of such delivery, 
shall, except in the cases provided for in Sections 14 and 36, be 
found guilty of a crime, and upon conviction shall be punished for 
each offence by imprisonment not exceeding one year, or by a fine 
not exceeding one thousand dollars, or by both. 

See note to Section 50. 

Section 55.— [NEGOTIATION OP RECEIPT FOR MORTGAGED 
GOODS.] Any person who deposits goods to which he has not title, 
or upon which there is a lien or mortgage, and who takes for such 
goods a negotiable receipt which he afterwards negotiates for value 
with intent to deceive and without disclosing Jiis want of title or 
the existence of the lien or mortgage shall be guilty of a crime, and 
upon conviction shall be punished fo:* each oifence by imprisonment 
not exceeding one year, or by a fine not exceeding one thousand dol- 
lars, or by both. 

See not to Section 50. 



PART V. 

INTERPRETATION. 



Section 56.— [WHEN RULES OF COMMON LAW STILL AP. 
PLICABLE.] In any case not provided for in this act, the rules 
of law and equity, including the law merchant, and in particular the 
rules relating to the law of principal and agent and to the effect of 
fraud, misrepresentation, duress or coercion, mistake, bankruptcy, 
or other invalidating cause, shall govern. 

A similar provision is commonly inserted when an attempt is made to reduce 
to statute form a topic of ttie law, as in the Negotiable Instruments Law, or the 
Sale of Goods Act. 

Section 57.— [INTERPRETATION SHALL GIVE EFFECT TO 
PURPOSE OF UNIFORMITY.] This act shall be so interpretec? 
and construed as to effectuate its general purpose to make uniform 
the law of those states which enact it. 

This section introduces a new and necessary principle of construction. It 
would be unfortunate for courts of etich state to follow the general rule of con- 
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struing the law with reference to previously existing rules in that state- 
possibly rules peculiar to that state. The courts should in view of this section 
consider not primarily the law previously existing in one state but in the states 
generally. 

Section 58.— [DEFINITIONS.] (1.) In this ad, nulet-s the con- 
text or subject matter otherwise requires — - 

"Action" includes counter claim, set-olf, and suit in equity. 

"Delivery" means voluntary transfer of possession from one per- 
son to another. 

"Fungible goods'" mean goods of which any unit is, from its 
nature or by mercantile custom, treated as the equivalent of any 
other unit. 

"Goods" mean chattels or merchandise in storage, or which has 
been or is about to be stored. 

"Holder" of a receipt means a person who has both actual posses- 
sion of such receipt and a right of property therein. 

"Order" means an order by indorsement on the receipt 

"Owner" does not include mortgagee or pledgee. 

"Person" includes a corporation or partnership or two or more 
persons having a joint or common interest. 

To "purchase" includes to take as mortgagee or as pledgee. 

"Purchaser" includes mortgagee and pledgee. 

"Receipt" means a warehouse receipt. 

"Value" is any consideration sufficiint to support a simple con- 
tract. An antecedent or pre-existinj; obligation, whether for money 
or not, constitutes value where a receipt is taken either in satisfac- 
lion thereof or as security therefor. 

"Warehouseman" means a person lawfully engaged in the business 
of storing goods for profit. 

(2.) A thing is done "in good faith" within the meaning of this 
act, when it is in fact done honestly, whether it be done negligently 
or not. 

The only one of these definitions requiring comment is that of "value," which 
follows the Negotiable Instruments Law and applies the rule generally prevail- 
ing in regard to bills and notes to warehouse receipts. 

Section 59.— [ACT DOES NOT APPLY TO EXISTING RE- 
CEIPTS.] The provisions of this act do not apply to receipts made 
and delivered prior to the taking effect of this a( t. 

Section 60.— [INCONSISTENT LEGISLATION REPEALED.] 
All acts or parts of acts inconsistent with this act are hereby re- 
pealed. 

Section 61.— [TIME WHEN THE ACT TAKES EFFECT.] This 

act shall take effect on the day of , one thousand 

nine hundred and 

Section G2.— [NAME OF ACT.] This act may be cited as the 
Warehouse Receipts Act. 
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EXHIBIT "C." 



DRAFT OF AN ACT TO MAKE UNIFORM THE 
LAW OF BILLS OF LADING. 

Be it enacted, etc., as follows: 

PAET I. 

THE ISSUE OP BILLS OF LADING. 

Section 1.— [PERSONS WHO MAY ISSUE BILLS.] Bills of 
lading may be issued bv any common cairier. 

Section 2.— [FORM OP BILLS. ESSENTIAL TEEMS.] A bill 
need not be in any particular form, but every bill must embody 
within its written or printed terms — 

(a.) The date of its issue, 

(b.) The name of the person from whom the goods have been re- 
ceived, 

(c.) The place where the goods have been received, 

(d.) The place to which the goods are to be transported, 

(e.) A statement whether the goods received will be delivered to 
the bearer, to a specified person, or to a specified person or his order, 

(f.) A description of the good^ or of the packages containing them, 
and 

(g.) The signature of the carrier, which may be made by his au- 
thorized agent. 

A carrier shall be liable to the holder of a negotiable bill for all 
damage caused by the omission therefrom of any of the provisions 
herein required. 

Section 3.— [FORM OF BILLS. WHAT TERMS MAY BE IN- 
SERTED.] A carrier may insert in a bill, issued by him, any other 
terms and conditions, provided that such terms and conditions shall 
not — 

(a.) Be contrary to public policy or to the provisions of this act. 

(b.) In any wise impair his obligation to exercise at least that de- 
gree of care in the transportation and safe-keeping of the goods en 
trusted to him which a reasonably careful man would exercise in 
regard to similar goods of his own. 

Much litigation has arisen over the point involved in 3 b. The provision as 
drawn is in accordance vi'ith the weight of authority (6 Cyc. of Law, 393) and 
is similar to the corresponding section of the Warehouse Receipts Law. 

Section 4.— [DEFINITION OF NON-NEGOTIABLE BILL.] A 
bill in which it is stated that the goods received will be delivered to 
the consignor, or to any other specified person, is a non-negotiable 
bill. 

Section 5.— [DEFINITION OF NEGOTIABLE BILL.] A bill iu 
which it is stated that the goods received will be delivered — 



(a.) To the bearer, 

(b.) To the consignor or his order, 

(c.) To any other specified jierson or liis order, or 

(d.) To the order of a specified p<'rson, 
is a negotiable bill. 

No provision shall ho inserted in a aiegotiable bill that it is non- 
negotiable. Such provision, if inserted, shall be void. 

Section 6.— [NE(iOTIAELE BILLS MUST NOT BE ISSUED IN 
SETS.] Negotiable bills shall not be issued in parts or sets. If 
so issued, the carrier issuing them shall be liable for failure to de- 
liver the goods described therein to any one who purchases a part 
for value in good faith, even though the purchase be after the de- 
livery of the goods by the carrier to a holder of one of the other 
parts. 

The issue of bills of lading in parts has been often condemned. It is a direct 
invitation to fraud in the case of negotiable bills, for one part is as much an 
origmal as another. Moreover, It is impossible to guard against the fraud, for 
it has been held that one who has contracted to buy goods and pay the 
price on transfer of the bill of lading must pay on having one of a set tendered 
him. He cannot demand all (Sanders v. McLean, 11 Q. B. D. 327), though by 
so doing alone can he be protected, for the carrier may deliver without liabihty 
to the first holder of a part who presents it. Glynn v. Dock Co., 7 App. Cas. 591. 

Section 7.— [DUPLICATE BILLS MUST BE SO MARKED.] 
When more than one negotiable bill is issued for the same goods, 
the word "duplicate" shall be plainly placed upon the face of every 
such bill, except the one first issued. A carrier shall be liable for 
all damage caused by his failure so to do to any one who purchased 
the bill for value supposing it to oe an original, even though the 
purchase be after the delivery of the goods, by the carrier to the 
holder of the original bill. 

The use of duplicate bills is common, and it is obvious that they should be 
so marked to avoid fraud or mistake. See Midland Bank v. Mo. Pac. Ry., 132 
Mo. 492. 

Section 8.— [FAILURE TO ilARK "NOT NEGOTIABLE."] A 
non-negotiable bill shall have plainly placed upon its face by the 
carrier issuing it "non-negotiable" or "not negotiable." In case of 
the carrier's failure so to do, a holder of the bill, who purchased it 
for value supposing it to be negotiable, may, at his option, treat thre 
same as imposing upon the carrier the same liabilities he would have 
incurred had it been negotiable. 

This section shall not apply, however, to memoranda or written 
acknowledgments of an informal character. 

A New York statute requires the carrier to require the surrender of all Wlls 
except those marked "not negotiable." See Colgate v. Penna. Co., 102 N. T. 120. 

Section 9.— [INSERTION OF NAME OF PERSON TO BE NOTL 
PIED.] The insertion in a negotiable bill of the name of a person 
to be notified of the arrival of the goods shall not limit the negotia- 
bility of the bill, or constitute notice to a purchaser thereof of any 
rights or equities of such person in the goods. 

This section is adopted with slight changes in wording from House Bill 1M46 
of the 1st session of the 59th Congress. The practice is common for a shipper 
of goods to take a bill to his* own order that he may obtain the discount of a 
draft for the price, inserting also in the bill a request that t^e earner nQtify 
tv,o „ 1:„„ i„;„o, „<■ n,<> ovr)„=.r nf the ETO'ods. so that the latter may 
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promptly pay the price, get the bill of lading, and remove the goods. Banks 
sometimes fear to discount a draft for the consignor when such a 'provision is 
inserted, questioning whether the prospective purchaser of the goods may not 
have a better right than one who buys the bill of lading either outright or as 
security. In fact a reasonable man, when such a bill is offered him, would 
naturally suppose that the person to be notified had at most a contract right to 
have the goods on payment of the price. As such a right would give no prop- 
erty right, legal or equitable, the purchaser of the bill of lading should take 
the goods free from liability. As it is important to remove any doubt, how- 
ever, the section is drawn as above. 

Section 10.— [OBLIGATION OF CARRIEK TO ISSUE NEGO- 
TIABLE BILLS.] A carrier shall issue a bill for all goods received 
for transportation, and such bill shall, if so requested by the con- 
signor, be a negotiable bill. The carrier shall not, directly or indi- 
rectly, make a greater charge for the transportation of goods for 
which a negotiable bill is issued, as a condition of issuing such bill, 
than the lowest rate for the transportation of like goods in like 
quantities when a negotiable bill is not requested or issued. 

This section is substantially identical with Section 8 of House Bill 15,846. 

Section 11.— [ACCEPTANCE OF BILL INDICATES ASSENT 
TO ITS TEEMS.] A consignor who receives a bill and makes no ob- 
jection to its terms or conditions at the time he receives it shall not 
thereafter be allowed to deny that he assented to such terms and 
conditions, so far as they were not contrary to law or public policy. 

This section deals with a question upon which there has been much litiga- 
tion, and expresses the weight of authority, though there are many con- 
trary decisions. 



PART II. 



OBLIGATIONS AND RIGHTS OF CARRIERS UPON THEIR BILLS OF 

LADING. 

Section 12.— [OBLIGATION OF CARRIER TO DELIVER.] A 
carrier, in the absence of some lawful excuse provided by this act, 
is bound to deliver the goods upon a demand made either by the 
holder of a bill for the goods or by the consignee of a bill for the 
goods, if such demand is accompanied with — 

(a.) An offer to satisfy the carrier's lien upon the goods, 

(b.) An offer to surrender the bill properly indorsed which was 
issued by the carrier for the goods, if the bill was negotiable, and 

(c.) A readiness and willingness to sign, when the goods are de- 
liY.ered, an acknowledgment that they have been delivered, if such 
signature is requested by the carrier. 

In case the carrier refuses or fails to deliver the goods in com- 
pliance with a demand by the holder or owner so accompanied, the 
burden shall be upon the carrier to establish the existence of* a law- 
ful excuse for such refusal. 

See the definition of "holder" in Section 53. 

Section 13.— [JUSTIFICATION OF CARRIER IN DELIVER- 
ING.] A carrier is justified in delivering the goods, subject to the 
provisions of the three following sections, to one who is either — 



(a.) The person lawfully ontitlcd to (lie possession of the t;oods, or 
his agent, 

(b.) The consignee of a non-negotiable bill for the goods, or his 
agent, 

(c.) A person in possession of a negotiable bill for the goods bv 
the terms of which the goods are deliverable to him or order or to 
bearer, or which has been indorsed to him or in blank by the con- 
signee or by his mediate or immediate indorsee. 

Section 14.— [CARRIER'S LIABILITY FOR MIS DELIVERY.l 
Where a carrier delivers the goods to one who is not in fact lawfully 
entitled to the possession of them, the carrier shall be liable as for 
conversion to all having a right of property or possession in the 
goods if he delivered the goods otherwise than as authorized by the 
preceding section; and, even though he delivered the goods as therein 
authorized, he shall be so liable if prior to such delivery he had 
either — 

(a.) Been requested, by or on behalf of the person lawfully entitled 
to a right of property or possession in the goods, not to make such 
delivery, or 

(b.) Had actual knowledge that the delivery about to be made was 
to one not lawfully entitled to the possession of the goods. 

This is believed to represent the law both as to warehousemen (see Schouler 
[1905], §§ 44, 45; Velsian v. Lewis, 15 Oreg. 530) and carriers (Southern Express 
Co. V. Dickson, 94 U. S. 549; 6 Cyc. 468 e soi). 



Section 15.— [XE(3^0TIABLE BILLS MfST BE CANCELLED 
WHEN GOODS DELIVERED.] Except as provided in Section 27, 
where a carrier delivers goods for which he had issued a negotiable 
bill, the negotiation of which would transfer the right to the posses- 
sion of the goods, and fails to take up and cancel the bill, he shall 
be liable, to any one who for value and in good faith purchases such 
bill, for failure to deliver the goods to him, whether such purchaser 
acquired title to the bill before or after the delivery of the goods 
by the carrier. 

It is an obvious requirement of the mercantile use of negotiable bills of lad- 
ing that the goods shall remain in the hands of the carrier as long as the biU is 
outstanding, and statutes similar in effect to this section are in force m some 
states. See also, as to warehousemen, Mohun, 2, 24, 355, 382, 538, 593. 

The section does not apply to non-negotiable bills, because usage and mer- 
cantile necessity frequently require delivery in such cases without surrender of 
the receipt. See Forbes v. Boston & Lowell R. R., 133 Mass. 154; Litchfield Bank 
V. Elliott, 83 Minn. 469. 

Section 16.-[NEG0TIABLE BILLS MUST BE CANCELLED OR 
MARKED WHEN PARTS OP GOODS DELIVERED.] Except as 
provided in Se< tion 27, where a carrier delivers part of the goods for 
which he had issued a negotiable bill and fails either— 

(a.) To take up and cancel such bill, or 

(b.) To place plainlv upon it a statement that- a portion of the 
goods has been delivered, with a brief description either ot tlie 
goods or packages that have been so delivered or of the goods or 
packages which still remain in the carrier's possession. 
He shall be liable, to anv one who for value and in good faith pur- 
ch5,H^= «iir.h hni for failure to deliver all the goods specified in the 
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bill, whether such purchaser acquired title to the bill before or after 
the delivery of any ijortion of the goods by the carrier. 

This follows in regard to partial deliveries the rule of Section 15. 

Section 17.— [ALTEEED BILLS.] Material and fraudulent al- 
teration of a bill shall not excuse a carrier from liability to trans- 
port and deliver, according to the terms of the bill as originally 
issued, the goods for which it was issued, but shill excuse him from 
any further liability to the person who made the alteration and to 
any person who purchased the bill or the goods with notice of the 
alteration. ' 

A holder of a materially altered negotiable bill who purchased it 
for value without notice of the alteration, shall acquire the same 
rights against the carrier which such holder would have acquired if 
the bill had not been altered at the time of the purchase. 

Alteration of a document transferring title to property, or indicating owner- • 
ship, cannot destroy the vested title to the property. Wald's Pollock (3d ed.), 
p. 845, and cases cited. Accordingly, even though a bill is altered, the goods in 
the carrier's possession belong to the same person they did before alteration, 
and though it would be possible to hold that the carrier's only relation to the 
goods became that of a bailee, bound only to turn over the goods on demand, 
but not bound to fulfil the contract of carriage, this seems an inconvenient re- 
sult. No hardship is imposed upon the carrier if he is required to fulflU his 
common law obligation to carry the goods to their destination — an obligation 
existing independent of the bill. 

As to all other obligations, however — obligations resting solely on the con- 
tract in the bill, material and fraudulent alteration should excuse so far as 
parties to the fraud are concerned. The rule of the Negotiable Instruments 
Law making material alteration a discharge in any event seems too severe a 
rule for anything but bills of exchange and promissory notes. Bills of lading 
have never been drawn with quite the same formality and precision. 

Section 18.— [LOST OR DESTROYED BILLS.] Where a nego- 
tiable bill has been lost or destroyed, the person claiming to be the 
owner thereof may present a petition, in the county wherein the 
goods were shipped or wherein they were by the terms of the bill 
to be delivered, to a court having equity powers. Such petition 
shall be verified by the oath or affirmation of the petitioner, and 
shall set forth all the material facts as fully and accurately as possi- 
ble, including the date of the issue of the bill, a description of the 
goods, a statement of the value thereof, the name of the person to 
whom the bill was given, the manner in which the petitioner obtained 
title to such bill, the date at which he acquired title, and whether 
such title was absolute or in trust or otherwise qualified, the date 
and circumstances of the loss or destruction, and a statement that 
the petitioner is unable by reason thereof to return such bill, and 
praying for an order that the carrier issue to the petitioner another 
bill for the goods, or that such carrier, or the carrier by whom the 
goods were to be delivered at their destination, deliver to the peti- 
tioner the goods for which the bill was issued without the surrender 
of the bill. AVhereupon the court shall cause a citation to issue 
directed to the carrier and to such other person or persons, if any, 
as may seem to the court to have an interest in the matter, requiring 
them to appear on a day certain fixed by the court and show cause 
why the prayer of the petitioner should not be granted. On the 
return of such citation, the court may in its discretion, after due 
consideration and hearing of the parties and their evidence, grant 
the prayer of the petition on condition, however, that the peititoner 
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shall first pay the carrier's costs and counsel fee, and shall satisfy 
the carrier's lien upon the goods, and shall also give to the carrier 
a bond with sufficient sureties in double the value of the goods con- 
ditioned to save the carrier harmless from all loss or liability, costs 
or expenses, which he may incur by reason of the original bill re- 
maining outstanding and uncancelled. 

The delivery of the goods or the issue of a new bill, which need 
not be marked duplicate, under an order of the court as provided in 
this section, shall not relieve the carrier from liability to one who 
has purchased the original negotiable bill for value without notice 
of the petition or of the delivery of the goods or of the issue of a 
new bill. 

The impropriety of having outstanding two negotiable bills makes it es- 
sential that even in case such a bill is lost or destroyed a new bill should not 
be issued without proper precautions being taken. It may at first sight seem to 
business men wrong that the holder of the bill and" the carrier should not 
be able to make such agreement as they can for a new bill or delivery of the 
goods, but they are not the only interested parties. Some other person may 
be then or in the future a holder of the lost bill, and in order to guard his 
rights some oi^e other than the parties directly interested must oversee the 
matter. The case differs from that of a lost bill of exchange or note in that 
such an instrument is merely the promise of its signers. A bill of lading is not 
only a promise, but it is a representation that goods are in the hands of the 
carrier. It is because of this representation that a carrier cannot be allowed 
to issue as many bills of lading as it wishes, whereas the maker of a bill of 
exchange or note may do so. 

Section 19.— [EFFECT OF DUPLICATE BILL?!.] A bill upon 
the face of which the word "Duplicate" is plainly placed shall impose 
upon the carrier issuing the same the liability of one who represents 
and warrants that such bill is an accurate copy of an original bill 
properly issued and uncancelled at the date of the issue of the dupli- 
cate, but no other liability. 

Duplicate bills of lading seem to have been somewhat confused by some 
courts, and perhaps by some business men, with bills of lading issued in sets, 
in which each part is an original. Banks appear sometimes to lend money on 
duplicate receipts, and in First Bank of Batavia v. Bge, 109 N. Y. 120, at least 
the court seemed to treat the duplicate as if. it were as good as the original. 
In Shaw v. United States, 101 U. S. 557, the duplicate was treated as of no 
more value than a copy. See also Midland Bank v. Mo. Pac. Ry. Co., 132 
Mo. 492. 

It is obvious that two separate bills representing the goods cannot be per- 
mitted. The duplicate, therefore, mus.t not represent the goods. It should, 
however, be conclusive upon the carrier that there is outstanding an original 
of the same tenor. 

Section 20.— [CARRIER CANNOT SET UP TITLE IN HIM- 
SELF.] No title or right to the possession of the goods, on the part 
of the carrier, unless such title or riftht is derived directly or indi- 
rectly from a transfer made by the shipper or consignee after the 
shipment or from the carrier's lien, shall excuse the carrier from 
hability for refusing to deliver the goods according to the terms of 
the bill. 

This states the common law as to bailees generally. 3 Am. & Eng. Bncyc. 
of Law, 759. 

Section 21.— [INTERPLEADER OF ADVERSE CLAIMANTS.] 
If more than one person claims the title or possession of the goods, 
the carrier mav, either as a defence to an action brought against 
him for non-deiiverv of the goods, or as an original suit, whichever 
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is appropriate, require all known claimants to interplead. In order 
to avail himself of this remedy the carrier must make no claim on his 
own behalf other than for the satisfaction of his lien. 

The case of Crawshay v. Thornton, 2 Myl. & C. 1, unfortunately held that 
Interpleader was not a proper remedy In such a case. It is, however, the only 
adequate remedy,^ and is probably g-enerally allowed in this country. 3 Am. 
& Eng. Encyc. of Law, 762. 

Section 22.— [CARRIER HAS REASONABLE TIME TO DETER- 
MINE VALIDITY OF CLAIMS.] If some one other than the con- 
signee or person claiming under him has a claim to the title or pos- 
session of the goods, and the carrier has knowledge of such claim, 
the carrier shall be excused from liability for refusing to deliver the 
goods either to the consignee or person claiming under him or to 
the adverse claimant, until the carrier has had a reasonable, time to 
ascertain the validity of the adverse claim or to bring legal proceed- 
ings to compel all claimants to interplead. 

It seems obviously proper that the carrier should be protected for such brief 
period as may toe necessary to enable him to determine the rights of the 
claimants. 

Section 23.— [ADVERSE TITLE IS NO DEFENCE, EXCEPT 
AS ABOVE PROVIDED.] Except as provided in the two preced- 
ing sections and in Section 13, no right or title of a third person 
shall be a defence to an action brought by the consignee or person 
claiming under him against the carrier for failure to deliver the 
goods on demand. 

Except as qualified by the preceding sections, the common law doctrine 
is here stated that a bailee cannot set up the title of a third person as an ex- 
cuse for failure to deliver goods. See 3 Am. & Eng. Encyc. of Liaw, 758. 

Section 24.— [LIABILITY FOR MIS-DESCRIPTION.] A carrier 
shall be liable to the holder of a bill for the non-existence of the 
goods or the failure of the goods to correspond with the description 
thereof in the bill at the time of its issue. If, however, the goods 
are described in a bill merely by a statement of marks or labels upon 
them, or upon packages containing them, or by a statement that the 
goods are said to be goods of a certain kind, or that packages con- 
taining the goods are said to contain goods of a certain kind, such 
statements, if true, shall not make liable the carrier issuing the bill, 
although the goods are not of the kind which the marks or labels 
upon them indicate, or of the kind they were said to be by the con- 
signor. 

This section imiposes on the carrier a stricter rule than that generally in 
force in this country in that it makes a carrier liable for an innocent misde- 
scription of the goods. See Hale v. Milwaukee Dock Co., 23 Wis. 276; but as 
the carrier can readily protect himself by inserting in the bill only what he 
knows, namely, the marks on the goods or the statements of the shipper re- 
garding them, it seems best to make the carrier responsible for what he as- 
serts. 

Section 2.5.— [ATTACHMENT OR LEVY UPON GOODS FOR 
WHICH A NEGOTIABLE BILL HAS BEEN ISSUED.] If goods 
are delivered to a carrier by the owaer or by a pevfedn having power 
to transfer the title in them to a purchaser fOr value in good faith, 
and a negotiable bill is issued for thetH, they cannot thereafter, 
while in the possession of the carrier, be attached by garnishment 
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or otherwise, or be levied upon under an execution, unless the bill 
be first surrendered to the carrier. 

Section 26.— [CEEDITOES' REMEDIES TO REACH NEGOTIA 
BLE BILLS.] A creditor whose debtor is the. owner of a negotia- 
ble bill shall be entitled to such aid from courts of appropriate jur- 
isdiction in attaching such bill, or in satisfying ihe claim by means 
thereof, as is allowed at law or in e(iuity, in regard to property 
which cannot readily be attached or levied upon by ordinary legal 
process. 

As the right of legal garnishment of bailed property is limited by Section 25, 
the creditor is given by this section such rights as are included under the 
bead of bills of equitable attachment or in aid of execution. 

Section 27.— [NEGOTIABLE BILL MUST STATE CHARGES 
FOR WHICH LIEN IS CLAIMED.] If a negotiable bill is issued 
for goods, the carrier shall have no lien on sucli goods, except for 
charges on those goods for freight, storage, and expenses necessary 
for the preservation of the goods snbstquent to the date of the bill, 
unless the receipt expressly enumerate s other charges for which a 
lien is claimed. In such case there shall be a lien for the charges 
enumerated so far as they are allowed by law and the contract be- 
tween the consignor and the carrier. 

Section 28.— [EFFECT OF SALE.] After goods have been law- 
fully sold to satisfy a carriers lien, iic shall not thereafter be liable 
for "failure to deliver the goods to the consignee or owner of the 
goods, or to a holder of the bill given for the goods when they were 
shipped, even if such bill be negotiable. 



PART III. ; 

NEGOTIATION AND TRANSFER OP BILLS. 

Section 29.— [NEGOTIATION OF NEGOTIABLE BILLS BY DE- 
LIVERY.] A negotiable bill may be negotiated by delivery— 

(a.) Where, by the terms of the bill, the carrier undertakes to de- 
liver the goods to the bearer, or 

(b.) Where, by the terms of the bill, the carrier undertakes to de- 
liver the goo'ds'^to a specified person or order, or to the order of a 
specified person, and such person or a subsequent indorsee of the 
bill has indorsed it in blank or to bearer. „,^tc. t^x- txt 

Section 30.— [NEGOTIATION OF NEGOTIABLE BILLS B\ IN- 
DORSEMENT.] A negotiable bill may be negotiated by the indorse- 
ment of the person to whose order the goods are, by the tenor of the 
bill, deliverable. Such indorsement may be in blank, to bearer or to 
a specified person. If indorsed to a specified person, it may be 
again negotiated by the indorsement of such [.erson in blank, to 
bearer or to another specified person. Subsequeat negotiation may 

be made in like manner. , , .,, v,„ +,.„„„ 

Section 31.— [TRANSFER OF BILLS.] A bill may be tians- 
ferred by the holder by delivery, accompanied wiih an agreement ex- 
press or implied, to transfer the title to the receipt or to the goods 
renresented thereby. 
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A non-negotiable bill cannot be negotiated, and tlie indorsement 
of such a bill gives the transferee no additional i-ight. 

Section 32.— [WHO MAY NEGOTIATE A BILL.] A negotiable 
bill may be negotiated— 

(a.) By the owner thereof, or 

(b.) By any person to whom the possession or custody of the bill 
has been entrusted by the owner, if, by the terms of the bill, the 
carrier undertakes to deliver the goods to the order of the person 
to whom the possession or custody of the bill has been entrusted, or 
if at the time of such entrusting the bill is in such form that it may 
be negotiated by delivery. 

Section 33.— [RIGHTS OF PERSON TO WHOM A BILL HAS 
BEEN NEGOTIATED.] A person to whom a negotiable bill has 
been duly negotiated acquires thereby — 

(a.) Such title to the goods as the prerson negotiating the bill to 
him had or had power to convey to a purchaser in good faith for 
value, and also such title to the goods as the consignee had or had 
power to convey to a purchaser in good faith for value, and 

(b.) The direct obligation of the carrier to hold possession of the 
goods for him according to the terms of the bill as fully as if the 
carrier had contracted directly with him. 

Section 34.— [RIGHTS OF PERSON TO WHOM A BILL HAS 
BEEN TRANSFERRED.] A person to whom a bill has been trans- 
ferred but not negotiated acquires thereby — 

(a.) As against the transferor, the title to the goods, subject to 
the terms of any agreement with the transferor. 

(b.) The right to notify the carrier of the transfer to him of such 
receipt, and thereby to acquire the direct obligation of the carrier 
to hold possession of the goods for him according to the terms of 
the bill. 

Prior to the notification of the carrier by the transferor or trans- 
feree, the title of the transferee to the goods and the right to acquire 
the obligation of the carrier may be defeated by the levy of an at- 
tachment or execution upon the goods by a creditor of the transferor, 
or by a notification to the carrier by the transferor or a subsequent 
purchaser of a subsequent sale of the goods by the transferor. 

Section 35.— [TRANSFER OF NEGOTIABLE BILL WITHOUT 
INDORSEMENT.] Where a negotiable bill is transferred for value 
by delivery, and the indorsement of the transferor is essential for 
negotiation, the transferee acquires a right against the transferor 
to compel him to indorse the bill, unless a contrary intention appears. 

Section 36.— [WARRANTIES ON SALE OFBILL.] A person 
who negotiates or transfers for value a bill by indorsement or de- 
livery, including one who assigns for value a claim secured by a bill, 
unless a contrary intention appears, warrants— 

(a.) That the bill is genuine, 

(b.) That he has a legal right to transfer it, 

(c.) That he has knowledge of no fact which would impair the 
validity or value of the bill, and 

(d.) That he has a right to transfer the title to the goods, and that 
the goods are merchantable or fit for a particular purpose whenever 
such warranties would have been implied, if the contract of the 
parties had been to transfer without a bill the goods represented 
thereby. 
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The clause in the first paragraph beginning "including" was inserted to 
avoid any possible misapprehension as to the sco'pe of Section 38. 

Section 37.— [INDOESER NOT A GUARANTOR.] The indorse- 
ment of a bill shall not make the indorser liable for any failure on 
the part of the maker or previous indorsers of the bill to fulfill their 
respective obligations. 

Section 38.— [NO WARRANTY IMPLIED FROM ACCEPTING 
PAYMENT OF A DEBT.] A mortgagee or pledgee of a bill who 
in good faith demands or receives payment of the debt for which 
such bill is security, whether from c. party to a draft drawn for 
such debt or from any other person, shall not by so doing be deemed 
to represent or to warrant the genuineness of such bill or the quan- 
tity or quality of the goods therein described. 

There are several English 'decisions to the effect that the holder of a bill 
of exchange having a forged bill of lading as security is not liable to refund 
payment of the draft if he receives payment from the drawee. To the same 
effect are Hoffman v. Bank, 12 Wall. 181; Goetz v. Banlc, 119 U. S. 551, and 
see Daniel on Neg. Inst. §§ 174, 175. 

In Landa v. Lattin, 19 Tex. Civ. App. 246, however, without .referring to 
these authorities, the court went to the extreme length of holding that the 
holder of a bill of lading taken for security on the discount of a draft suc- 
ceeded to all the liabilities of his transferor, the seller of the goods, and was 
to be regarded as warranting the quality of the goods to the same extent as 
the seller. This decision, though opposed to both authority and reason, was 
soon followed in Finch v. Gregg, 126 N. C. 176, and Searles v. Smith Grain Co., 
80 Miss. 688. A contrary decision was, however, rendered in Tolerton-Stetson 
Co. V. Anglo-C&lifornla Bank, 112 la. 706, and more recently Landa v. Lattin 
has been overruled in its own state. Blaidsell Co. v. Citizens' Nat. Bank, 96 
Tex. 626. 

Section 39.— [WHEN NEGOTIATION NOT IMPAIRED BY 
FRAUD, MISTAKE, OR DURESS.] The validity of the negotia- 
tion of a bill is not impaired by the fact that such negotiation was a 
breach of duty on the part of the person making the negotiation, 
or by the fact' that the owner of the bill was induced by fraud, mis- 
take, or duress to entrust the possession or custody of the bill to 
such person, if the person to whom the bill was negotiated, or a per- 
son to whom the bill was subsequently negotiated, paid value there- 
for, without notice of the breach of duty, or fraud, mistake, or 
duress. 

Section 40.— [SUBSEQUENT NEGOTIATION.] Where a per- 
son having sold, mortgaged, or pledged goods which are in a carrier's 
possession and for which a negotiable bill has been issued, or hav- 
ing sold, mortgaged, or pledged the negotiable bill representing such 
goods, continues in possession of the negotiable bill, the subsequent 
negotiation thereof bv that person under any sale, pledge, or other 
disposition thereof to any person receiving the same in good taith, 
for value and without notice of the previous sale, shall have the 
same effect as if the first purchaser of the goods or bill had expressly 
authorized the subsequent negotiation. r^r^^r^ -oTrirrTa 

Section 41.-[F0RM OF THE BILL AS INDICATITsG RIGHTS 
OF BUYER AND SELLER.] Where goods are shipped by the con- 
signor in accordance with a contract or order for their purchase, the 
form in which the bill is taken by the consignor shall indicate the 
transfer or retention of title or right to the possession of goods as 
follows : 
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(a.) Where by the bill the goods are deliverable to the buyer or to 
his agent, or to the order of the buyer or of his agent, the consignor 
thereby transfers the title to the goods to the buyer. 

(b.) Where by the bill the goods are deliverable to the seller or to 
his agent, or to the order of the seller or of his agent, the seller 
' thereby reserves the property in the goods. But if, except for the 
form of the bill, the property would have passed to the buyer on 
shipment of the goods, the seller's property in the goods shall be 
deemed to be only for the purpose of securing performance by the 
buyer of his obligations under the contract. 

(c.) Where by the bill the goods are deliverable to the order of the 
buyer or of his agent, but possession of the bill is retained by the 
seller or his agent, the seller thereby reserves a right to the posses- 
sion of the goods, as against the buyer. 

(d.) Where the seller draws on the buyer for the price and trans- 
mits the draft and bill together to the buyer to secure acceptance 
or payment of the draft, the buj-er is bound to return the bill if he 
does not honor the draft, and if he wrongfully retains the bill he 
acquires no added right thereby. If, however, the bill provides that 
the goods are deliverable to the buyer or to the order of the buyer, 
or is indorsed in blank, or to the buyer by the consignee named 
therein, one who purchases in good faith, for valuable consideration, 
the bill or goods from the buyer, shall obtain the title in the goods, 
although the draft has not been honored, provided that such pur- 
chaser has received delivery of the bill indorsed by the consignee 
named therein, or of the goods, without notice of the facts making 
the transfer wrongful. 

Section 42.— [NEGOTIATION DEFEATS VENDOE'S LIEN.] 
Where a negotiable bill has been negotiated to a person as buyer or 
owner of the goods, and that person negotiates the bill to a person 
who purchases it in good faith and for value, then, if such last-men- 
tioned negotiation was by way of sale, any vendor's lien or right of 
stoppage in transitu which might have been exercised prior thereto 
shall be defeated, and if such last-mentioned negotiation was by 
way of pledge or other disposition for value, any vendor's lien or 
right of stoppage in transitu which might have been exercised prior 
thereto, shall be exercised only subject to the rights of the person 
to whom the last-mentioned negotiation was made. 

Section 43.— [STOPPAGE IN TEANSITU.] When notice of 
stoppage in transitu is given by an unpaid seller to a carrier in 
possession of the goods, he must redeliver the goods to, or accord- 
ing to the directions of, the seller, and shall not thereafter be lia- 
ble to the buyer for so doing. The expenses of such redelivery must 
be borne by the seller. If, however, a negotiable bill representing 
the goods has been issued by the carrier, he may demand the sur- 
render of such bill, or, at the seller's option, a bond with sufficient 
sureties indemnifying the carrier or other bailee from liability to 
any holder of such bill, before redelivering the goods. 

The carrier shall be liable to any holder of such negotiable bill 
who purchased it in good faith for value, whether such purchase 
was before or after the redelivery of the goods to the seller. 

The part of the act dealing with negotiation as a whole follows closely thg 
Sales and Warehouse Receipts Acts. 
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PART IV. 

CRIMINAL OFFENCES. 

Section 44.— [ISSUE OF BILL FOR GOODS NOT RECEIVED ] 
A earner, or any officer, agent, or servant of a carrier, who issues 
or aids in issuing a bill knowing that the goods for which such bill 
is issued have not been actually received by such carrier, or are not 
under his actual control at the time of issuing such bill, shall be 
guilty of a misdemeanor, and upon conviction shall be punished for 
each offence by imprisonment not exceeding one year, or by a fine not 
exceeding one thousand dollars, or bv both. 

Section 45.— [ISSUE OF BILL COXTAININf} FALSE STATE- 
MENT.] A carrier, or any officer, agent, or servant of a carrier, 
who fraudulently issues or aids in fraudulently issuing a bill for 
goods knowing that it contains any false statement, shall be guilty 
of a misdemeanor, and upon conviction shall be punished for each 
offence by imprisonment not exceeding one year, or by a fine not ex- 
ceeding one thousand dollars, or bv both. 

Section 46.— [ISSUE OF DUPLICATE BILLS NOT SO MARK- 
ED.] A carrier, or any officer, agent, or servant of a carrier, who 
issues or aids in issuing a duplicate or additional negotiable bill 
forgoods knowing that a former negotiable bill for the same goods 
or any part of them is outstanding and uncancelled, without plainly 
placing upon the face thereof the word "Duplicate," except in the 
case provided for iti Section 18, shall be guilty of a misdemeanor, and 
upon conviction shall be punished for each offence by imprisonment 
not exceeding one year, or by a fine i^ot exceeding one thousand dol 
lars, or by both. 

Section 47.— [DELIVERY OF GOODS WITHOUT OBTAINING 
NEGOTIABLE BILL.] A carrier, or any officer, agent, or servant 
of a carrier, who delivers goods out of the possession of such car- 
rier, knowing that a negotiable bill the negotiation of which would 
transfer the right to the possession of such goods is outstanding 
and uncancelled, without obtaining the possession thereof, at or 
before the time of such delivery, shall, except in the cases provided 
for in Sections 18 and 28, be guilty of a misdemeanor, and upon con- 
viction shall be punished for each offence by imprisonment not ex- 
ceeding one year, or by a fine not exceeding one thousand dollars, or 
by both. 

Section 48.— [NEGOTIATION OF BILL FOR MORTGAGED 
GOODS.] Any person who ships goods to whi' h he has not title, 
or upon which there is a lien or mortgage, and who takes for such 
goods a negotiable bill which he afterwards negotiates for value 
with intent to deceive and without disclosing his want of title or the 
existence of the lien or mortgage, shall be guilty of a misdemeanor, 
and upon conviction shall be punished for each offence by imprison- 
ment not exceeding one year, or by a fine not exceeding one thousand 
dollars, or hv both. 



PART V. 

INTERPRETATION. 

Section 49.— [VARIATION OF IMPLIED OBLIGATIONS.] 
Where any right, duty, or liability would arise by implication of law 
under a bailment to a carrier, it may, unless the contrary is expressly 
pi'ovided, be negatiyed or varied by express agreement or by the 
course of dealing between the parties, or by custom, if the custom be 
such as to bind both parties to the contract. ' 

Section 50.— [RIGHTS MAY BE ENFORCED BY ACTION.] 
AA'here any right, duty, or liability is declared by this act, it may, 
unless otherwise provided in this act, be enforced by action. 

Section 51.— [WHEN RULES OF COMMON LAW STILL APPLL 
CABLE.] In any case not provided for in this act, the rules of the 
common law, including the law merchant, and in particular the 
rules relating to the law of princii)al and agent and to the effect of 
fraud, misrepresentation, duress or coercion, mistake, bankruptcy, 
or other invalidating cause, shall be applied. 

Section 52.— [INTERPRETATION SHALL GIVE EFFECT TO 
PURPOSE OF UNIFORMITY.] This act shall be so interpreted 
and construed as to effectuate its general purpose to make uniform 
the law of those states which enact it. 

Section 53.— [DEFINITIONS."] (1.) In this act," unless the con- 
text or subject matter otherwise requires — 

"Action" includes counter claim, set-off, and suit in equity. 

"Bill" means bill of lading, and includes all documents in which 
a common carrier acknowledges the receipt of goods for carriage, 
and promises, expressly or impliedly, to deliver such goods to a per- 
son at a place to which such goods are to be carried. 

"Consignee" means the person named in the bill as the person to 
whom delivery of the goods is to be made. 

"Consignor" means the person named in the bill as the person 
from whom the goods have been received for shipment. 

"Delivery" means voluntary transfer of possession from one per- 
son to another. 

"Goods" mean chattels or merchandise in course of transporta- 
tion, or which has been or is about to be transported. 

"Holder" of a receipt means a person who has both actual posses- 
sion of such receipt and a right of property therein. 

"Order" means an order by indorsement on the receipt. 

"Owner" does not include mortgagee or pledgee. 

"Person" includes a corporation or partnership or two or more 
persons having a joint or common interest. 

To "purchase" includes to take as mortgagee and as pledgee. 

"Purchaser" includes mortgagee and pledgee. 

"Value" is any consideration sufficient to support a simple con- 
tract. An antecedent or pre-existing obligation, whether for money 
or not, constitutes value where a receipt is taken either in satis- 
faction 1 hereof or as security therefor. 

(2.) A thing is done "in good faith," within the meaning of this act, 
when it is fact done honestly, whether it be done negligently or 
not. 
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Section 54.— [ACT DOES NOT APPLY TO EXISTING BILLS.] 
The provisions of this act do not apply to bills made and delivered 
prior to the passage thereof. 

Section 55.— [INCONSISTENT LEGISLATION REPEALED.] 
All acts or parts of acts inconsistent with this act are hereby re- 
pealed. 

Section 50.- [TIME WHEN THE ACT TAKES EFFECT.] This 

act shall take effect on the day of , one thousand nine 

hundred and 

Section 57.— [NAME OF ACT.] This act may be cited as the 
Bills of Lading Act. 
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EXHIBIT "D." 



DRAFT OF AN ACT TO MAKE UNIFORM THE 
LAW OF PARTNERSHIP. 

Be it enacted, etc., as follows: 

PAKT I. 

NATURE OF PARTNERSHIP. 

Section 1.— [PAETNEESHIP DEFINED.] (1.) A partnership is 
" a legal person formed by the association of two or more individuals 
for the purpose of carrying on business with a view to profit. 

(2.) But a joint stock association, whether incorporated or not in- 
corporated, whose members are fluctuating by eeason of the trans- 
ferability of their shares, and whose business is also managed by a 
board of directors, committee or individual oflBcer, is not a partner- 
ship within the provisions of this act. 

Section 2.— [EULES DETEEMINING EXISTENCE OF PAET- 
NEESHIP.] In determining whether a partnership does or does 
not exist, regard shall be had to the following rules; . 

(1.) Joint tenancy, tenancy in common, joint property, common 
property, or part ownership does not of itself create a partnership 
as to anything so held or owned, whether the tenants or owners do 
or do not share any profits made by the use thereof. 

(2.) The sharing of gross returns does dot of itself create a part- 
nership, whether the persons sharing such returas have or have not 
a joint or common right or interest in any property from which or 
from the use of which the returns are derived. 

(3.) The receipt by a person of a share of the profits of a business 
is prima facie evidence that he is a partner in the business, but the 
receipt of such a share, or of a payment contingent on or varying 
with the profits of a business, does not of itself make him a partner 
in the business; and in particular — 

(a.) The receipt by a person of a debt or other liquidated amount 
by instalments or otherwise out of the accruing profits of a business 
does not of itself make him a partner in the business or liable as 
such: 

(b.) A contract for the remuneration of a servant or agent or 
landlord of a person engaged in a business by a share of the profits 
of the business does not of itself make the servant or agent or land- 
lord a partner in the business or liable as such: 

(c.) A person being the widow or child of a deceased partner, and 
receiving by way of annuity a portion of the profits made in the 
business in which the deceased person was a partner, is not by 
reason only of such receipt a partner in the business or liable as 
such: 
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(d.) A person receiving by way of annuity or otherwise a portion 
of the profits of a business in tonsidcration of the sale by him of the 
good-will of the business is not by reason only of such receipt a 
partner in the business or liable as such. 

Section 3.— [SELLER OF GOOD- WILL A POSTPONED CREDL 
TOE.] In the event of any buyer of a good-will in consideration of 
a share of the profits of the business being adjudged a bankrupt, en- 
tering into an agreement to pay his creditors less than one hundred 
cents on the dollar, or dying in insolvent circumstances, the seller 
of the good-will shall not be entitled to recover anything in respect 
of the share of profits contracted for, until the claims of the other 
creditors of the buyer have been satisfied. 

Section 4.^[LENDER A SPECIAL PARTNER.] The advance 
of money by way of loan to a person engaged or about to engage in 
any business on a contract with that person that the lender shall re- 
ceive a rate of interest varying with the profits, or shall receive a 
share of the profits arising from carrying on the business, makes the 
lender not a general partner, but a special partner only. Provided 
that the lender has complied with all the formalities prescribed by 
the sections of this act relating to the formation of limited or 
special partnerships. But if such lender fails to comply with these 
formalities, he shall be liable to the creditors of the partnership as 
if he were a general partner. 

Section 5.— [FIRM AX ENTITY DISTINCT FROM THE PART- 
NERS.] (1.) Persons who have entered into partnership with one 
another are for the ])urposes of this act called collectively a firm, 
and the name under which their business is carried on is called the 
firm name. 

(2.) The legal title to partnership property is vested in the firm, 
if property acquired under similar circumstances by a natural per- 
son would vest in such person. In all other cases the partnership 
propertv belongs to the firm as a cestui que trust ov equitable owner. 

(3.) Upon obligations in favor of the firm against a stranger or 
against one or more of the partners, the firm as such is the obligee; 
and upon obligations in favor of a stranger or of one or more of the 
partners against the firm, the firm as such is the obligor. 

(4.) Actions upon claims in favor of or against a firm must be 

brought in the firm name. „„^^c. -, /i \ t^ 

Section 6.— [REGISTRATION OF PARTNERSHIPS.] (1.) Every 
partnership transacting business in this state must file, in the office 
of the countv clerk of the county in which its principal office or place 
of business is situated, a certificate to be indexed by said clerk stat- 
ing the firm name of the partnership, the general nature of its busi- 
ness, and the full name and residence of each member of the partner- 

^ (2 ) The certificate prescribed in the foregoing paragraph must be 
signed bv the partners and acknowledged by some officer authorized 
to take acknowledgments of conveyances of real estate. 

(3.) Upon everv change of members of a partnership transacting 
business in this 'state, a lu'w certificate, duly signed and acknowl- 
edged by all the partners in the new firm must be fil'l^ w^t^^^^^/.^^ ^ 
of the county in which its principal office or place of business is sit- 

uated. 
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(4.) Every county clerk shall keep a register of the names of firms 
and persons mentioned in the certificates filed in his office pursuant 
to this act, entering in alphabetical order the name of every such 
partnership and of each partner interested therein. 

(5.) After the passage of thi.s act no partnerships doing business 
contrary to the provisions of this act shall begin or maintain an 
action upon or on account of any contracts made on transactions 
had with such partnership until the ct rtiflcate prescribed by this sec- 
tion has been filed. 



PART II. 



RELATIONS OF PARTNERS TO PERSONS DEALING WITH THEM AS 

SUCH. 

Section 7.— [PARTNER AGENT 01 THE FIRM AS TO PART- 
NERSHIP BUSINESS.] Every partner is an agent of the firm 
for the purpose of the business of the partnership; and the acts of 
every partner who does any act, including the execution in the firm 
name of deeds of obligation or conveyance, for carrying on in the 
usual way business of the kind carried on by the firm of which he 
is a member bind the firm and his partners, unless the partner so 
acting has in fact no authority to act for the firm in the particular 
matter, and the person with whom he is dealing either knows that 
he has no authority or does not know or believe iiim to be a partner. 

Section 8.— [FIRM NOT BOUND BY ACTS OF PARTNER WITH- 
OUT THE SCOPE OP FIRM BUSINESS.] Where one partner 
pledges the credit of the firm for a purpose apparently not connected 
with the firm's ordinary course, of business, the firm is not bound, 
unless he is in fact specially authorized by the other partners; but 
this section does not affect any personal liability incurred by an in- 
dividual partner. 

Section 9.— SECRET RESTRICTIONS UPON POWER OP 
PARTNER INEFFECTUAL AGAINST STRANGERS.] If it has 
been agreed between the partners that any restriction shall be 
placed on the power of any one or more of them to bind the firm, no 
act done in contravention of the agreement is binding on the firm 
with respect to persons having notice of the agreement. 

Section 10.— [FIRM BOUND BY ACTS OF PARTNER COM- 
MITTED WITHIN SCOPE OF PARTNERSHIP BUSINESS.] 
Where by any wrongful act or omission of any partner acting in 
the ordinary course of the business of the firm, or with the authority 
of his co-partners, loss or injury is caused to any person not being 
a partner in fhe firm, or any penalty is incurred, the firm is liable 
therefor to the same extent as the partner so acting or omitting to 
act. 

Section 11.— [LIABILITY OP FIRM FOR PARTNER'S BREACH 
OF TRUST.] In the following cases; namely — 

(a.) Where one partner acting within the scope of his apparent 
authority receives the money or property of a third person and 
misapplies it; and 
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(b.) Where a firm in the course of its business receives money or 
property of a third person, and the money or property so received 
is misapplied by one or more of the partners while it is in the cus 
tody of the tirm; the firm is liable to make good the loss 

Section 12— [EACH PARTNER ANSWERABLE FOR FIRM 
LIABILITIES.] An execution issued upon a judgment against a 
firm shall operate only upon the partnership property. But the 
plaintiff in any such judgment may file a bill in equity against any 
one or more of the partners, setting forth his judgment and the in- 
sufficiency of the partnership property to satisfy the same, and upon 
proof of these allegations shall be entitled to a decree for the amount 
of the partnership liability under the judgment against it, and to 
execution thereon against the partner or partners made defendants 
to the bin. 

Section 13.— [ONE MAY BE LIABLE AS A PARTNER BY ES- 
TOPPEL.] (1.) Every one who by v.ords spoken or written or by 
conduct represents himself, or who knowingly suffers himself to be 
represented as a partner in a particular firm, is liable as a partner 
to any one who has on the faith of any such representation given 
credit to the firm, whether the representation has or has not been 
made or communicated to the person so giving credit by or with the 
knowledge of the apparent partner making the regpesentation or 
suffering it to^ be made. 

(2.) Provided that where, after a partner's death the partnership 
business is continued in the old firm name, the continued use of that 
name or of the deceased lartner's name as jiart thereof shall not 
of itself make his executor's or administrator's estate or effects lia- 
ble for any partnership debts contracted after Ins death. 

Section 14.— [FIRM BOUND BY ADMISSION OF PARTNER.] 
An admission or representation made by any partner concerning the 
partnership affairs, and in the ordinary course of its business, or 
winding up is evidence against the firm. 

Section 15.— [NOTICE TO PARTNER IS NOTICE TO FIRM.] 
Notice to any partner who habitually acts in the partnership busi- 
ness of any matter relating to partnership affairs operates as notice 
to the firm, except in the case of a fraud on the firm committed by or 
with the consent of that partner. 

Section 16.— [LIABILITIES OF INCOMING AND OUTGOING 
PARTNERS.] (1.) A person who is admitted as a partner into an 
existing firm does not thereby become liable to the creditors of the 
firm for anvthing done before he becomes a partner. 

(2.) A partner who retires from ii firm does not thereby cease to 
be liable for partnership debts or obligations incurred before his re- 
tirement. . 

(3.) A retiring partner may be discharged from any existing lia- 
bilities, by an agreement to that effect between himself and the mem- 
bers of the firm as newlv constituted and the creditors, and this 
agreement may either express or inferred as a fact from the course 
of dealing between the creditors and the firm as newly cpnsiituted. 

Section 17.-[REV0CATI0N OF GUARANTY BY CHANGE IN 
FIRM.] A continuing guaranty or cautionary obligation given 
either to a firm or to a third person in respect of the transactions 
of a firm is, in the absence of agreement to the contrary, revoked 
as to future transactions by any change in the constitution ot tne 
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firm to which, or of the firm in respect of the transactions of which, 
the guaranty or obligation was given 

Section 18.— [PARTNER EXONERATED PROM FUTURE LIA- 
BILITY BY RENOUNCING FUTURE PROFITS.] (1.) A partner- 
may exonerate himself from all future liability to a third person, 
on account of the partnership, by renouncing, in good faith, all -parti- 
cipation in its future profits, and giving notice to such third person 
and to his co-partners that he has made such renunciation, and that, 
so far as may be in his power, he dissolves the partnership and does 
not intend to be liable on account thereof for the future. 

(2.) After a partner has given notice of his renunciation of the 
partnership, he cannot claim any of its subsequent profits, and his 
co-partners may proceed to dissolve the partnership. 



PART III. 



RELATION OP PARTNERS TO THE FIRM. 

Section 19.— [RELATIONS VARIED BY GENERAL CONSENT.] 
The mutual rights and duties of the firm and the partners, whether 
ascertained by agreement or defined by this act, may be varied by 
the consent of all the partners, and such consent may be either ex- 
pressed or inferred from a course of dealing. 

Section 20.— [PARTNERSHIP PROPERTY TO BE USED FOR 
FIRM PURPOSES.] All propex'ty and rights and interests in prop- 
erty originally brought into the partnership stock or acquired, 
whether by purchase or otherwise, on account of the firm, or for the 
purposes and in the course of the partnership business, are called in 
this act partnership property, and must be held and applied by the 
partners exclusively for the purposes of the partnership and in ac- 
cordance with the partnership agreement. 

Section 21.— [PROPERTY BOUGHT WITH FIRM MONEY IS 
PARTNERSHIP PROPERTY.] Unless the contrary intention ap- 
pears, property bought with money belonging to the firm is deemed 
to have been bought on account of the firm. 

Section 22.— [NATURE OF PARTNER'S INTEREST.] A part- 
ner has no beneficial interest, legal or equitable, in any specific prop- 
erty whether real or personal belonging to the partnership, but only 
a right to receive in cash his proportion of the surplus of the firm 
assets remaining after all the claims of firm creditors have been 
satisfied. 

Section 23.— [PARTNER'S INTEREST SUBJECT TO CHANG- 
ING ORDER.] (li) After the commencement of this act an attach- 
ment or execution shall not issue against any partnership property 
except on a judgment against the firm. 

(2.) The court, may, on the application of any judgment creditor of 
a partner, make an order charging that partner's interest in the 
partnership property) and profits with payment of the amount of the 
judgment debt and interest thereon, and may by the same or a sub- 
sequent order appoint a receiver of that partner's share of profits 
(whether already declared or accruing), and of any other money 
which may be coming to him in respect of the partnership, and direct 
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all accounts and inquiries, and give all other orders and directions 
which might have been directed or given if the charge had been 
made in favor of the judgment creditor by the partner, or which 
the circumstances of the case may i*equire. 

(3.) The firm through the other partner or partners shall be at 
liberty at any time to redeem the interest charged, or in case of 
a sale being directed, to purchase the same. 

Section 1>4.— [RULES DETERMINING RIGHTS AND DUTIES 
OF FIRMS AND PARTNERS.] The iriercst of partners in the part- 
nership property and their rights and duties in relation to the part- 
nership shall be determined, subject to any agreement expressed 
or implied between the partners, by the following rules : 

(1.) All the partners ai'e entitled to share equally in the capital 
and profits of the business, and must contribute equally towards the 
losses whether of capital or otherwise sustained by the firm. 

(2.) The firm must indemnify every partner in respect of payments 
made and personal liabilities incurred by him — 

(a.) In the ordinary and proper conduct of the business of the 
firm; or 

(b.) In or about anything necessarily done for the preservation 
of the business or property of the firm. 

(3.) A partner making, for the purpose of the partnership, any 
actual payment or advance beyond the amount of capital which he 
has agreed to subscribe, is entitled to interest .at the legal rate per 
annum from the date of the payment or advance. 

(4.) A partner is not entitled, befo:-e the ascertainment of profits, 
to interest on the capital subscribed by him. 

(5.) Every partner may take part in the management of the part- 
nership business. 

(6.) No partner shall be entitled to remuneration for acting m the 
partnership business. 

(7.) No person may be introduced as a partner without the con- 
sent of all existing partners. 

(8.) Any difference arising as to ordinary matters connected witn 
the partnership business may be decided by a majority of the part- 
ners, but no change mav be made in the nature of the partnership 
business without the consent of all existing partners. 

(9.) The partnership books are to be kept at the place of business 
of the partnership (or the principal place, if there is more than one), 
and every partner may, when he thinks fit, have access to and in- 

TectlSn 25T[n5 EXP^ION OF A PARTNER.] No^majonty 
of the partners can expel any partner unless a power to do so has 
been conferred by express agreement between the partners^ 

Section 26.- DETERMINATION OF PARTNERSHIP AT 
WILL.] (1.) Where no fixed term has been agreed ??«'! fo"" J^ 
duration of the partnership, any partner may determine the part^ 
nership at any time on giving notice of his intention so to do to all 

^.r^he^the^partnership has originally been con^^^^^^^^^ 
deed, a notice in writing, signed by the partner gnmg it, shall be 

sufficient for this purpose. ■n.n.^r-n^Tyamv TtirvOND 

Section 27.-[CONTINUANCE OF PARTNERSHIP BEYOND 

FIXED TERM.] (1.) Where a. partnership entered into for a tixea 
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term is continued after the term has expired, and without any ex- 
press new agreement, the rights and duties ojf the partners remain 
tlie same as they were at the expiration of the term, so far as is 
consistent with the incidents of a partnership at will. 

(2.) A continuance of the business by the partners or such of them 
as habitually acted therein during the term, without any settlement 
or liquidation of the partnership affairs, is presumed to be a con- 
tinuance of the partnership. 

Section 28.— [DUTY OP PARTNER TO RENDER ACCOUNTS.] 
Partners are bound to render true accounts and full information 
of all things affecting the partnership to any partner or his legal 
representatives. 

Section 29.— [PARTNER ACCOUNTABLE AS A FIDUCIARY.] 
(1.) Every partner must account to the firm for any benefit derived 
by him without the consent of the other partners from any transac- 
tion concerning the partnership or from any use by him of the part- 
nership property name or business connection. 

(2.) This section applies also to transactions undertaken after a 
partnership has been dissolved by the death of a partner, and be- 
fore the affairs thereof have been completely wound up, either by 
any surviving partner or by the representatives of the deceased part- 
ner. 

Section 30.— [PARTNER TO ACCOUNT FOR HIS PROFITS OP 
A RIVAL BUSINESS.] If a partner, without the consent of the 
other partners, carries on any business of the same nature as and 
competing with that of the firm, he must account for and pay over 
to the firm all profits made by him in that business. 

Section 31.— [RIGHTS OF ASSIGNEE OF A PARTNER'S 
SHARE.] (1.) An assignment by any partner of his share in the 
partnership, either absolute or by way of mortgage or redeemable 
charge, does not, as against the other partners, entitle the assignee, 
during the continuance of the partnership, to interfere in the man- 
agement or administration of the partnership business or affairs, 
or to require any accounts of the partnership transactions, or to 
ijispect the partnership books, but entitles the assignee only to re- 
ceive the share of profits to which the assigning partner would other- 
wise be entitled, and the assignee must accept the account of profits 
agreed to by the partners. 

(2.) In case of a dissolution of the partnership, whether as respects 
all the partners, or as respects the assigning partner, the assignee 
is entitled to receive the share of the partnership assets to which 
the assigning partner is entitled as between himself and the other 
partners, and, for the purpose of ascertaining that share, to an 
account as from the date of the dissolution. 



PART IV. 

DISSOLUTION OP PARTNERSHIP AND ITS CONSEQUENCES. 

Section 32.— [DISSOLUTION BY LAPSE OF TIME OR NO- 
TICE.] Subject to any agreement between the partners, a part- 
nership is dissolved — 



term: 
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ter 
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(a.) If entered into for a fixed term, by the expiration of that 

(b.) If entered into for a single adventure or undertaldng bv tlie 
rmination of tliat adventure or undertaldng ' 

(c.) If entered into for an undefined nme,%y any partner giving 
notice to the other or others of his intention to dissolve the part- 
nership. ^ 

In the last mentioned case the partnership is dissolved as from 
the date mentioned in the notice as the date of dissolution or if 
no date is so mentioned, as from the date of tlu" communication of 
the notice. 

^ Section 33.— [DISSOLUTION BY DEATH, BANKRUPTCY OR 
CHARGE.] (1.) Subject to any agreement between the partners 
every partnership is dissolved as regards all the partners by the 
death or bankruptcy of any partner. 

(2.) A partnership may, at the option of the other partners, be 
dissolved if any partner suffers his share of thi^ partnership prop- 
erty to be charged under this act for his separate debt. 

Section 34.— [DISSOLUTION BY ILLEGALITY OF THE PART- 
NERSHIP.] A partnership is in every case dissolved by the hap- 
pening of any event which makes JJ^ unlawful for the business of 
the firm to be carried on or for the members of The firm to carry it 
on in partnership. 

Section 35.— [DISSOLUTION BY DECREE OF THE COURT.] 
On application by a partner the court may decree a dissolution of 
the partnership in any of the following cases: 

(a.) M'hen a partner is found lunatic by inquisition, or is shown 
to the satisfaction of the court to be of permanently unsound mind, 
in either of which cases the application may be made as well on 
behalf of that partner by his committee or next friend or person 
having title to intervene as by any other partner: 

(b.) When a partner, other than the partner suing, becomes in 
any other way permanently incapable of performing his part of the 
partnership contract: 

(c.) When a partner, other than the partner suing, has been guilty 
of such conduct as, in the opinion of the court, regard being had to 
the nature of the busines.s, is calculated prejudicially to affect the 
carrying on of the business: 

(d.) When a partner, other than the partner suing, wilfully or 
persistently commits a breach of the partnership agreement, or 
otherwise so conducts himself in matteis relating to the partnership 
business that it is not reasonably practicabh^ for the other partner 
or partners to carry on the business in partnership with him: 

(e.) When the business of the partnership tan only be carried on 
at a loss: 

(f.) Whenever in any circumstances have arisen, which, in the 
opinion of the court, render it just and equitable that the partner- 
ship be dissolved. 

Section 36.— [NOTICE OR KNOWLEDGE OF DISSOLUTION 
ESSENTIAL AS TO THIRD PERSONS.] (I.i Where a jierson 
deals with a firm after a change in ;ts constitution he is entitled to 
treat all apparent members of the old firm as still being members 
of the firm until he has notice of the change. 
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(2.) Persons who have had business relations with a firm by which 
a credit is raised upon the faith of the partnership must have actual 
knowledge or special notice equivalent to knowledge of the termina- 
tion of the partnership. 

(3.) An advertisement in a newspaper of the place (or of each place, 
if more than one) in which at the time of dissolution the partner- 
ship business was carried on shall be notice as to persons who had 
not dealings with the firm before the date of the dissolution or 
change so advertised. 

(4.) If the fact of dissolution is notorious in the community in 
which a person, who had not dealings with the tirm before the dis- 
solution, is engaged in business, he cannot charge, a retired partner 
although the dissolution was not advertised in a newspaper and al- 
though he was in fact ignorant of the dissolution. 

(5.) The estate of a partner who dies, or who becomes bankrupt, 
or of a partner who, not having been known to the person dealing 
with the firm to be a partner, retires from the firm, is not liable for 
partnership debts contracted after the date of the death, bankruptcy 
or retirement respectively. 

Section 37.— [RIGHT OF PARTNERS TO NOTIFY DISSOLU- 
TION.] On the dissolution of a partnership or retirement of a 
partner any partner may publicly notify the same, and may require 
the other partner or partners to concur for that purpose in all neces- 
sary or proper acts, if any, which cannot be done without his or 
their concurrence. 

Section 38.— [CONTINUING AUTHORITY OF PARTNERS FOR 
PURPOSE OF WINDING UP.] After the dissolution of a part- 
nership the authority of each partner to bind the firm and the other 
rights and obligations of the partners, continue notwithstanding 
the dissolution so far as may be necessary to wind up the affairs of 
the partnership, and to complete transactions begun but unfinished 
at the time of the dissolution, but not otherwise. 

Provided that the firm is in no case bound by the acts of a part- 
ner who has become bankrupt; but this proviso does not affect the 
liability of any person who has after the bankruptcy represented 
himself or knowingly suffered himself to be repi'esented as a part- 
ner of the bankrupt. 

Section 39.— [RIGHTS OF PARTNERS AS TO APPLICATION 
OF PARTNERSHIP PROPERTY.] On the dissolution of a part- 
nership every partner is entitled, as against the other partners in 
the firm, and all persons claiming through them in respect of their 
interests as partners, to have the property of the partnership ap- 
plied in payment of the debts and liabilities of the firm, and to have 
the surplus assets after such payment applied in payment of what 
may be due to the partners respectively after deducting what may 
be due from them as partners to the firm; and for that purpose any 
partner or his representatives may on the termination of the part- 
nership apply to the court to wind up the business and affairs of the 
firm. 

Section 40.— [APPORTIONMENT OF PREMIUM WHERE 
PARTNERSHIP PREMATURELY DISSOLVED.] Where one 
partner has paid a premium to another on entering into a partner- 
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ship for a fixed term, and the partnership is dissolved, before the 
expiration of that term otherwise than by the death of a partner, 
the court may order the repayment of the premium, or of such part 
thereof as it thinlcs just, having regard to the terms of the partner- 
ship contract and to the length of time during which the partnership 
has continue,d; unless 

(a.) the dissolution is, in the judgment of the court wholly or 
chiefly due to the misconduct of the partner who paid the premium, 
or 

(b.) the partnership has been dissolved by an agreement contain- 
ing no provision for a return of anv part of the premium. 

Bection 41.— [EIGHTS WHERE PARTNERSHIP DISSOLVED 
FOR FRAUD OR MISREPRESENTATION.] Where a partnership 
contract is rescinded on the ground of the fraud or misrepresenta- 
tion of one of the parties thereto, the party entitled to rescind is, 
without prejudice to any other right, entitled — 

(a.) to a lien on, or right of retention of, the surplus of tlie part- 
nership assets, after satisfying the partnership liabilities, for any 
sum of money paid by him for the purchase of a share in the part- 
nership and for any capital contributed by him, and is 

(b.) to stand in the place of the creditors of the firm for any pay- 
ments made by him in respect to the partnership liabilities, and. 

(c.) to be indemnified by the person guilty to the fraud or making 
the representation against all the debts and liabilities of the firm. 

Section 42.— [RIGHT OF OUTGOING PARTNER TO SHARE 
PROFITS AFTER DISSOLUTION.] (1.) Wliere any member of a 
firm has died or otherwise ceased to be a partner, and the surviving 
or continuing partners carry on the business of the firm with its 
capital or assets without any final settlement of accounts as between 
the flrm.and the outgoing partner or his estate, then, in the absence 
of any agreement to the contrary, the outgoing partner of his estate 
is entitled at the option of himself or his representatives to such 
share of the profits made since the dissolution as the court may find 
to be attributable to the use of his share of the partnership assets, 
or to interest at the legal rate per annum on the iimount of his share 
of the partnership assets. 

(2.) Provided that where bv the partnership contract an option 
is given to surviving or continuing partners to purchase the mterest 
of a deceased or outgoing partner, and that option is duly exercised, 
the estate of the deceased partner, or the outgoing partner or his 
estate, as the case may be, is not entitled to any further or othei 
share of profits; but if any partner assuming to act "y^''i''f ^ « 
the option does not in all material respects comply with the teims 
thereof, he is liable to account under the forgoing provisions of 

'tecTionT3.-[RETIRING OR DECEASED PARTNER'S SHARE 
TO BE A DEBT.] Subject to any agreement between the partners 
the amount due from the continuing firm to an «"tgoing Partne^' ov 
the representatives of a deceased partner m respect of Je oiit^goin 
or deceased partner's share is a debt accruing at the date of the dis 
solution or death. aar^ma nv 

Section 44 -[RULE FOR DISTRIBUTION OF ASSETS OF 
FInIl SETTLEMENT OF ACCOUNTS.] In settling accounts be- 
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tween the partners after a dissolution of partuersliip, the following 
rules shall, subject to any agreement, be observed: 

(a.) Losses, including losses and deficiencies of capital, shall be 
paid first out of profits, next out of capital, and lastly, if necessary, 
by the partners individually in the proportion in which they were 
entitled to share profits : 

(b.) The assets of the firm including the sums, if any, contributed 
by the partners to make up losses or deficiencies of capital, shall 
be applied in the following manner and order: 

(1.) In paying the debts and liabilities of the firm to persons who 
are not partners therein: 

(2.) In paying to each partner rateably what is due from the firm 
to him for advances as distinguished from capital : 

(3.) In paying to each partner rateably what is due from the firai 
to him in respect of capital: 

(4.) The ultimate residue, if any, shall be divided among the 
partners in the proportion in which profits are divisible. 



IS "^'y :[.■'■" PARTY. 

U: i'^" LIMITED PARTNERSHIP. 

Section 45. — A limited partnership may be formed by two or more 
persons for the transaction of any lawful business except the busi- 
iiess of insurance. 

Section 46. — Such partnership shall consist of one or more gen- 
eral partners who shall be jointly and severally liable for all the 
debts of the partnership, and of one or more special partners who 
shall contribute to the common stock in actual cash payment a speci- 
fied amount of capital and shall not be personally liable for the 
debts of the partnership except as hereinafter provided. 

Section 47. — The business of such partnership shall be conducted 
under a firm name in which the names of the general partners only 
shall be inserted, without the addition of the word "company" or 
of any other general term; or, with the consent of the members of a 
former firm or their legal representatives to whose business such 
partnership lawfully succeeds, it may be conducted under the name 
of such former firm. The names of not more than three general part- 
ners shall be required to be inserted in such firm name. A special 
partner who consents or is privy to the use of bis name in the firm 
name shall be liable as a general partner; but if his surname in the 
same as that of a general partner whose surname is used in the 
firm name, or if it appears in the name of a former firm adopted as 
aforesaid by such partnership, he shall not be so liable. 

Section 48. — The members of such partnership shall make and 
severally sign a certificate, which shall contain the firm name under 
which the business of the partnership is to be conducted, the names 
and residences of all the partners distinguishing who are general and 
who special partners, the amount of capital which each special part- 
ner has contributed to the common stock, the general nature of the 
business to be transacted, the time when the partnership i? tQ begin 
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and th'e time when it is to terminate. If a false statement is made 
in such certificate, all the partners shall be liable as general part- 
ners. 

Section 49.— Such certificate shall be acknowledged by all the 
partners before a justice of the peace or, if a partner resides out 
of the state, before a United States consul, notary public or other 
magistrate authorized to take acknowledgements of deeds of land 
in this state, and shall be filed in the office of the Secretary of the 
State and recorded in said office in a book to be kept for that pur- 
pose which shall be open to public inspection. The fee for filing 
such certificate shall be one dollar. 

'Section 50. — A copy of such certificate shall, immediately after 
such filing, be published at once in each of six successive weeks in 
a newspaper published in the place (or in each place if more than 
one) where the partnership business is to be carried on. Within 
sixty days after the filing of said certificate, an affidavit of one of 
said partners stating the newspaper in which and the dates upon 
v.hich the copy of said certificate was published shall be filed in the 
office of the Secretary of the State and recorded as provided in the 
preceding section. 

Section 51. — Upon the renewal or extension of a limited partner- 
ship beyond the time originally limited for its termination, the capi- 
tal contributed by the special partners shall equal or exceed the ag- 
gregate capital originally contributed by them, and a certificate of 
such renewal or extension stating the amount of capital contributed 
by each of the special partners at such renewal or extension and that 
the whole amount thereof equals or exceeds the amount originally 
contributed by them, shall be made, acknowledged, filed, recorded 
and published and an affidavit of publication filed and recorded in 
hke manner as is herein provided for the certificate of its original 
formation. 

Section 52.— During the continuance of such partnership no part 
of its capital shall be withdrawn, nor shall any division of interest 
or profits be so made as to reduce such capital below the amount 
stated in said certificates; but a special partner may withdraw from 
the profits the interest on the capital contributed by him at any 
rate agreed on not exceeding six per cent per annum, if such with- 
drawal does not impair the capital. If at any time during the con- 
tinuance or at the termination of the partnership its assets are not 
sufficient to pav its debts, the special partners shall severally be 
held liable for all money bv them in any way withdrawn or received, 
except as above provided, With interest thereon from the time when 
it was so withdrawn or received. 

Section 53.— All suits relating to th^' business of such partnerships 
shall be prosecuted bv and against the firm. The equitable proceed- 
ing by a judgment creditor of the firm described in Section 1. of this 
act shall be used against the general partners only, except when 
the special partners are held liable as general partners and except 
when special partners are held severally liable on account of money 
by them withdrawn from the common stock as Pi'ovided in the pre^ 
ceding section, in which case all partners so liable, shall be subject 
to this equitable proceeding. 

6 
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Section 54. — No such partnership shall be dissolved, except by 
operation of law, before the time specified in the certificate of its 
formation or renewal or extension, unless a notice of such dissolution 
is filed and recorded in the ofiSce of the Secretary of the State, and 
is published and an affidavit of publication is made as provided in 
Section 50. 

Section 55. — Except as provided in this act the members of lim- 
ited partnerships shall be subject to all' the liabilities and entitled 
to all the rights of general partners. 



SUPPLEMENTAL. 



Section 56.— [DEFINITIONS OF "COURT" AND "BUSINESS."] 
In this act, unless the contrary intention appears, — 

The expression "court" includes every court and judge having 
jurisdiction in the case: 

The expression "business" includes every trade, occupation, or 
profession. 

Section 57.— [SAVING FOR ROLES OF EQUITY AND COM- 
MON LAW.] The rules of equity and of common law applicable to 
partnership shall continue in force except so far as they are incon- 
sistent with the express provisions of this act. 

Section 58.— [INCONSISTENT LEGISLATION REPEALED.] 
All acts or parts of acts inconsistent with this act are hereby re- 
pealed. 

Section 59.— [TIME WHEN ACT TAKES EFFECT.] This act 
shall come into operation on the day of one thousand 

nine hundred and 

Section 60.— [NAME OF ACT.] This act may be cited as the 
Partnership Act, 190 — , 
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EXHIBIT "E." 



An Act for preventing the manufacture, sale, or transportation of adul- 
terated or misbranded or poisonous or deleterious foods, drugs, medicines, 
and liquors, and for regulating traffic therein, and for otJier purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled. That it shall be 
unlawful for any person to manufacture within any Territory or the 
District of Columbia any article of food or drug which is adulterated 
or misbranded, within the meaning of this Act; and any person who 
shall violate any of the provisions of this section shall be guilty of 
a misdemeanor, and for each offense shall, upon conviction thereof, 
be fined not to exceed five hundred dollars or shall be sentenced to 
one year's imprisonment, or both such fine and imprisonment, in 
the discretion of the court, and for each subsequent offense and con- 
viction thereof shall be fined not less than one thousand dollars 
or sentenced to one year's imprisonment, or both such fine and im- 
prisonment, in the discretion of the court. 

Sec. 2. That the introduction into any State or Territory or the 
District of Columbia from any other State or Territory or the Dis- 
trict of Columbia, or from any foreign country, or shipment to any 
foreign country of any article of food or drugs which is adulterated 
or misbranded, within the meaning of this Act, is hereby prohibited; 
and any person who shall ship or deliver for shipment from any 
State or Territory or the District of Columbia to any other State or 
Territory or the District of Columbia, or to a foreign country, or 
who shall receive in any State or Territory or the District of Col- 
umbia from any other State or Territory or the District of Colum- 
bia, or foreign country, and having' so received, shall deliver, in 
original unbroken packages, for ])ay or otherwise, or offer to de- 
liver to any other person, any such article so adulterated or mis- 
branded within the meaning of this Act. or any person who shall 
sell or offer for sale in the District of Columbia or the Territories 
of the Cnited States anv such adulterated or misbranded foods or 
drugs, or export or offer to export the same to any foreign 
countrv, shall be guiltv of a misdemeanor, and for such offense be 
fined not exceeding two hundred dollars for the first offense, and 
upon conviction for each subsequent offense not exceeding three 
hundred dollars or be imprisoned not exceeding one year, or both, 
in the discretion of the court : Provided, That no article shall be 
deemed misbranded or adulterated within the provisions of this 
Act when intended for export to any foreign country and prepared 
or packed according to the specifications or directions of the 
foreign purchaser when no substance is used in the preparation or 
packing thereof in conflict with the laws of the foreign country to 
which said article is intended to be shipped ; but if said article shall 
be in fact sold or offered for sale for domestic use or consumption, 
then this proviso shall not exempt said article from the operation 
of any of the other provisions of this Act. 

Sec. 3. That the Secretary of the Treasury, the Secretary of Agri- 
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culture, and the Secretary of Commerce and Labor shall make uni- 
form rules and regulations for carrying out the provisions of this 
Act, including the collection and examination of specimens of foods 
and drugs manufactured or offered for sale in the District of Col- 
umbia, or in any Territory of the United States, or which shall be 
offered for sale in unbroken packages in any State other than that 
in which they shall have been respectively manufactured or pro- 
duced, or which shall be received from any foreign country, or in- 
tended for shipment to any foreign country, or which may be sub- 
mitted for examination by the chief health, food, or drug officer of 
any State, Territory, or the District of Columbia, or at any do- 
mestic or foreign port through which such product is offered for 
interstate commerce, or for export -or import between the United 
States and any foreign port or country. 

Sec. 4. That flie examinations of specimens of foods and drugs 
shall be made in the Bureau of Chemistry of the Department of 
Agriculture, or under the direction and supervision of such Bureau, 
for the purpose of determining frojn such examinations whether 
such articles are adulterated or misbranded within the meaning 
of this Act; and if it shall appear from any such examination that 
any of such specimens is adulterated or misbranded within the mean- 
ing of this Act, the Secretary of Agriculture shall cause notice 
thereof to be given to the party from whom such sample was ob- 
tained. Any party so notified shall be given an opportunity to be 
heard, under such rules and regulations as may be prescribed as 
aforesaid, and if it appears that any of the provisions of this Act 
have been violated by such party, then the Secretary of Agriculture 
shall at once certify the facts to the proper United States district 
attorney, with a copy of the results of the analysis or the examina- 
tion of such article duly authenticated by the analyst or officer mak- 
ing such examination, under the oath of such officer. After judg- 
ment of the court, notice shall be given by publication in such 
manner as may be prescribed by the rules and regulations afore- 
said. 

Sec. 5. That it shall be the duty of each district attorney to 
whom the Secretary of Agriculture shall report any violation of 
this Act, or. to whom any health or food or drug officer or agent of 
any State, Territory, or the District of Columbia shall present satis- 
factory evidence of any such violation, to cause appropriate pro- 
ceedings to be commenced and prosecuted in the proper courts of 
the United States, without delay, for the enforcement of the penal- 
ties as in such case herein provided. 

Sec. 6. That the term "drug," as used in the Act, shall include 
all medicines and preparations recognized in the United States 
Pharmacopoeia or National Formulary for internal or external use, 
and any substance or mixture of substances intended to be used for 
the cure, mitigation, or prevention of disease of either man or 
other animals. The term "food," as used herein, shall include all 
articles used for food, drink, confectionery, or condiment by man 
or other animals, whether simple, mixed, or compound. 

Sec. 7. That for the purposes of this Act an article shall be 
deemed to be adulterated: 

In case of diugs: 

FiiKt. If, when a drug is. sold under or by a name recognized in 
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the United States Pharmacopoeia or National Formulary, it differs 
from the standard of strength, quality, or purity, as determined by 
the test laid down in the United States Pharmacopoeia or National 
Formulary official at the time of investigation: Provided, That no 
drug defined in the United State Pharmacopoeia or National Form- 
ulary shall be deemed to be adulterated under this provision if the 
standard of strength, quality, or purity be plainly stated upon the 
bottle, box, or other container thereof although the standard may 
differ from that determined by the test laid down in the I'nited 
States Pharmacopoeia or National Formulary. 

Second. If its strength or purity fall below the professed stand- 
ard or quality under which it is sold. 

In the case of confectionery: 

If it contain terra ajba, barytes, talc, chrome yellow, or other 
mineral substance or poisonous color or flavor, or other ingredient 
deleterious or detrimental to health, or any vinous, malt or spirit- 
uous liquor or compound or narcotic drug. 

In the case of food: 

First. If any substance has been mixed and packed with it so as 
to reduce or lower or injuriously affect its quality or strength. 

Second. If any substance has been substituted wholly or in part 
for the article. 

Third. If any valuable constituent of the article has been wholly 
or in part abstracted. 

Fourth. If it be mixed, colored, powdered, coated, or stained in a 
manner whereby damage or inferiority is concealed. 

Fifth. If it contain any added poisonous or other added deleteri- 
ous ingredient which may render such article injurious to health: 
Provided, That when in the preparation of food products for ship- 
ment they are preserved by any external application applied in 
such manner that the preservative is necessarily removed mechan- 
ically, or by maceration in water, or otherwise, and directions for 
the removal of said preservative shall be printed on the covering 
or the package, the provisions of this Act shall be construed as 
applying only when said products are ready for consumption. 

Sixth. If it consists in whole or in part of a filthy, decomposed, or 
putrid animal or vegetable substance, or any portion of an animal 
unfit for food, whether manufactured or not, or if it is the product 
of a diseased animal, or one that has died otherwise than by 
slaughter. 

Sec. 8. That the term "misbranded," as used herein, shall apply 
to all drugs, or articles of food, or articles which enter into the 
composition of food, the package or label of which shall bear any 
statement, design, or device regarding such article, or the ingre- 
dients or substances contained therein which shall be false or mis- 
leading in any particulai', and to any food or drug product which 
is falsely branded as to the State, Territory, or country in which it 
is manufactured or produced. 

That for the purposes of this Act an article shall also be deemed 
to be misbranded: 

In case of drugs: 

First. If it b* an imitation of or offered for sale under the name 
of another article. 



Second. If the contents of the package as originally put up shall 
have been removed, in whole or in part, and other contents shall 
have been placed in such package, or if the package fail to bear 
a statement on the label of the quantity or proportion of any alco- 
hol, morphine, opium, cocaine, heroin, alpha or beta eucaine, chloro- 
form, cannabis indica, chloral hydrate, or acetanilide, or any deriva- 
tive or preparation of any such substances contained therein. 

In the case of food: 

First. If it be an imitation of or offered for sale under the dis- 
tinctive name of another article. 

Second. If it be labeled or branded so as to deceive or mislead 
the purchaser, or purport to be a foreign product when not so, or 
if the contents of the package as originally put up shall have been 
removed in whole or in part and other contents shall have been 
placed in such package, or if it fail to bear a statement on the label 
of the quantity or proportion of any morphine, opium, cocaine, 
heroin, alpha or beta eucane, chloroform, cannabis indica, chloral 
hydrate, or acetanilide, or any derivative or preparation of any of 
such substances contained therein. 

Third. If in package form, and the contents are stated in terms 
of weight or measure, they are not plainly and correctly stated on 
the outside of the package. 

Fourth. If the package containing it or its label shall bear any 
statement, design, or device regarding the ingredients or the sub- 
stances contained therein, which statement, design, or device shall 
be false or misleading in any particular: Provided^ That an article 
of food which does not contain any added poisonous or deleteri- 
ous ingredients shall not be deemed to be adulterated or mis- 
branded in the following cases: 

First. In the case of mixtures rj compounds which may be now 
or from time to time hereafter known as articles of food, under 
their own distinctive names, and not an imitation of or offered for 
sale under the distinctive name of another article, if the name be 
accompanied on the same label or brand with a statement of the 
place where said article has been manufactured or produced. 

Second. In the case of articles labeled, branded, or tagged so as 
to plainly indicate that they are compounds, imitations, or blends, 
and the word "compound," "imitation," or "blend," as the case may 
be, is plainly stated on the package in which it is offered for sale: 
Provided, That the term blend as used herein shall be construed 
to mean a mixture of like substances, not excluding harmless color- 
ing or flavoring ingredients used for the purpose of coloring and 
flavoring only: And provided further. That nothing in this Act 
shall be construed as requiring or compelling proprietors or manu- 
facturers of proprietary foods which contain no unwholesome added 
ingredient to disclose their trade formulas, except in so far as the 
provisions of this Act may require to secure freedom from adul- 
teration or misbranding. 

Sec. 0. That no dealer shall be prosecuted under the provisions 
of this Act when he can establish a guaranty signed by the whole- 
saler, jobber, manufacturer, or other party residing in the United 
States, from whom he purchases such articles, to the effect that the 
same is not adulterated or misbranded within the meaning of this 
Act, designating it. "Said guaranty, to afford protection, shall con- 
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tain the name and address of the party or parties malting the sale 
of snch articles to such dealer, and in such case said party or 
parties shall be amenable to the prosecutions, fines, and other 
penalties which would attach, in due course, to the dealer under 
the provisions of this Act. 

Sec. 10. That any article of food, drug, or liquor that is adul- 
terated or misbrauded within the meaning of this Act, and is being 
transported from one State, Territory, District, or insular posses- 
sion to another for sale, or, having been transported, remains un- 
loaded, unsold, or in original unbroken packages, or if it be sold or 
offered for sale in the District of Columbia or the Territories, or 
insular possessions of the United States, or if it be imported from 
a foreign country for sale, or if it is intended for export to a 
foreign country, shall be liable to be proceeded against in any dis- 
trict court of the United States within the district where the same 
is found, and seized for confiscation by a process of libel for con- 
demnation. And if such article is condemned as being adulterated 
or misbranded, or of a poisonous or deleterious character, within 
the meaning of this Act, the same shall be disposed of by des- 
struction or sale, as the said court may direct, and the proceeds 
thereof, if sold, less the legal costs and charges, shall be paid into 
the Treasury of the United States, but such goods shall not be sold 
in any jurisdiction contrary to the provisions of this Act or the laws 
of that jurisdiction: Provided^ however. That upon the payment 
of the costs of such libel proceedings and the execution and delivery 
of a good and suflficient bond to the effect that such articles shall 
not be sold or otherwise disposed of contrary to the provisions of 
this Act. or the laws of anv State, Territorv. District, or insular 
possession, the court may bv order direct that such articles be 
delivered to the owner thereof. The proceedings of such libel cases 
shall conform, as near as may be, to the proceedings in admiralty, 
except that either party mav demand trial by jury of anv issue of 
fact joined in any such case, and all such proceedings shall be at 
the suit of and in the name of the United States. 

Sec. 11. The Secretary of the Treasury shall deliver to the Secre- 
tary of Acriculture. upon his request from time to time, samples of 
foods and druars which are being imported into the United States or 
offered for import, giving notice thereof to the owner or consignee, 
who mav appear before the Secretarv of Agriculture, and have the 
riffht to introduce testimonv, and if it appear from the examina- 
tion of such samples that anv article of food or druar offered to be 
imported into the United States is adulterated or misbranded within 
the meaning of this Act, or is otherwise dansrerous to the health of 
the people of the United States, or is of a kind forbidden entry 
into, or forbidden to be sold or restricted in sale in the countrv in 
which it is made or from which it is exported, or is otherwise falsely 
labeled in anv respect, the said article shall be refused admission, 
and the Secretarv of the Treasurv shall refuse deliverv to the con- 
sienee and shall cause the destruction of any goods refused delivery 
which shall not be exported bv the consignee within three months 
from the date of notice of such refusal under such .rf^^^'^^^^^^ 
the Secretarv of the Treasurv mav prescribe: Provided,, That the 
Secretarv of the Treasurv mav deliver to the consignee such goods 
pending examination and decision in the matter on execution of a 
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penal bond for the amount of the full invoice value of such goods, 
together with the duty thereon, and on refusal to return such 
goods for any cause to the custody of the Secretary of the Treasury, 
when demanded, for the purpose of excluding them from the 
country, or for any other purpose, said consignee shall forfeit the 
full amount of the bond: And provided further. That all chargesfor 
storage, cartage, and labor on goods which are refused admission 
or delivery shall be paid by the owner or consignee, and in default 
of such payment shall constitute a lien against any future importa- 
tion made by such owner or consignee. 

Sec. 12. That the term "Territory" as used in this Act shall in- 
clude the insular possessions of the United States. The word 
"person" as used in this Act shall be construed to import both the 
plural and the singular, as the case demands, and shall include cor- 
porations, companies, societies and associations. When construing 
and enforcing the provisions of this Act, the act, omission, or failure 
of any officer, agent, or other person acting for or employed by 
any corporation, company, society, or association, within the scope 
of his employment or office, shall in every case be also deemed to 
be the act, omission, or failure of such corporation, company, 
society, or association as well as that of the person. 

Sec. 13. That this Act shall be in force and effect from and after 
the first day of January, nineteen hundred and seven. 

Approved, June 30, 1906. 



